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PN273
MR C HARRIS: | appear for the ASU and with méM§ N ARROWSMITH.

PN274
MR S MEEHAN: | continue my appearance with MS NCRARDSON.

PN275
THE COMMISSIONER: Is Ms Foster appearing?

PN276
MR MEEHAN: She is a solicitor instructing.

PN277
THE COMMISSIONER: | see thank you. Well leavdlwontinue to be

granted, yes Mr Harris?

PN278
MR HARRIS: | suppose it's worthwhile speakingtb@ submissions just briefly
before we start. Our argument is a very simplaverargue that the ASU is
eligible to cover workers at the IMB Flight Deckdaas a result of that the
application period that was issued on 1 May isdvalio that argument based on
an ordinary construction of the rules of the uraoil the evidence that we're
going to provide on the work that's actually at thght deck by these workers.

PN279
THE COMMISSIONER: In your submission are thesepte these employees
covered by any award at the moment?

PN280
MR HARRIS: We make no submission on award coverag

PN281
THE COMMISSIONER: You make no submission?

PN282
MR HARRIS: No, apart from the fact that IBM igarty to the business
equipment technical services award.

PN283
THE COMMISSIONER: Thank you very much. Well I'veceived your outline
of submissions and so you're calling a witness?

PN284
MR HARRIS: Yes, we would like to call Sally McMas, the supervisor

secretary of the Australian Services Union.

PN285
THE COMMISSIONER: | presume we have no problents witnesses sitting

in the room, have you discussed it, no problems?

PN286
MR HARRIS: Yes, we did.

<SALLY MCMANUS, AFFIRMED [9.10AM]

<EXAMINATION-IN-CHIEF BY MR HARRIS
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THE COMMISSIONER: Before you start Mr Harris aincln say the same to
you Mr Meehan, unfortunately | didn’t get back fravielbourne until late and |
haven't had a really good chance to read the wststtements, so if you can bear
that in mind please as we proceed, thank you.

MR HARRIS: Is your name Sally McManus?---It is.

Do you have a copy of your statement?---1 do.

Is this a true and correct statement | trust?is-It

I've no further questions.

THE COMMISSIONER: Yes.

MR MEEHAN: Commissioner | have some objectionghia, if they might be
dealt with before you mark them.

THE COMMISSIONER: Certainly.

MR MEEHAN: The first is paragraph 19. I’'m quitenscious that the rules of
evidence don't have strict application in this arlal, but paragraph 19 comprises
hearsay and an opinion and a conclusion on whatsézbe as between the
parties the ultimate issue for determination, thathether the nature of the work
performed fits within the eligibility rules. Thisitness is not capable of giving an
opinion in that regard, particularly where it issbd as is clear on hearsay.

THE COMMISSIONER: Well we might as well take tluse at a time.

MR MEEHAN: Yes.

THE COMMISSIONER: In respect of the hearsay dmibte the objection and
I'll take that into account when giving weight teetevidence. In respect of the
other one which is based upon that it's opinionexatience as | understand what
you’re saying.

SALLY MCMANUS XN MR HARRIS

MR HARRIS: Yes, the witness is saying | have oalat that is a conclusion that
the work fits within the industry as defining thée. That’'s a question this
Commission has to decide and a witness’ opinioedas what someone else
might have told her about the work is a conclusiat goes to that question of
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PN308

someone who's not an expert and based only orotiredfation of hearsay.
Firstly, it would not bind the Commission but sediynit could not help.

THE COMMISSIONER: It certainly won't bind the Conission.

MR MEEHAN: It could not help at all. It ought tee struck out, it's not
evidence that ought to be received in these pracgeommissioner.

THE COMMISSIONER: | would be interested to heanfi — | think it may be
the wording of the sentence and it may be thatrthtter can be canvassed
because the witness would have great knowledgaildimagine of the union’s
members and what they do.

MR MEEHAN: Well that's hearsay. If this withesemes here in circumstances
where the union chooses not to call any of the eyges to give evidence about
the work they do, then it's hearsay it's based drawvsomeone else has said who |
cannot — whose evidence | cannot test in cross-ewedion. The very reason we
respectfully ask the Commission for the adjournntkeat we did in order that we
could lead evidence about the work, if my cliend keken the approach that the
union now wishes to, | would simply have put sonebnthe witness box and
said this is — the work is not work within the irstiy rule.

It would not have helped the Commission one iotdhéntask that confronts, just
as this evidence cannot. They are the reasony oéspectful submission it
should not be received, it can’t be remedied bexthere is no one here from the
workforce that is relied upon by the union to gaxedence about the work.

THE COMMISSIONER: Do you want to say anything Marris?

MR HARRIS: The construction of the rules of th8WA is something that has to
be discussed in this case. We think that as ttretsey of the union

Ms McManus is well placed to offer an opinion oatthYes, the evidence that's
being led is hearsay, but in most cases, the sasiidentified so it's secondary
hearsay and the Commission is not bound by the flevidence. I'd argue that
to strictly observe the rules of evidence would simg in the Commission in
making a decision in this instance.

SALLY MCMANUS XN MR HARRIS

THE COMMISSIONER: I'm going to allow the sentereed I'll give the
weight that it should require in the circumstanceghe basis that the union can
give an opinion as to what work applies to its sul&es, Mr Meehan.

MR MEEHAN: Paragraph 20 that is a conclusion withfoundation.
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THE COMMISSIONER: You're saying that the fedesatretary of the union
isn’t entitled to say who is a member of the union.

MR MEEHAN: That is not what — what this witnesg/s is not proof of
membership. There’s been no step taken to brigglaoumentary evidence of
membership.

THE COMMISSIONER: Well if there’s an objection tiee evidence | may take
that into account, but I'll need - - -

MR MEEHAN: There is an objection to paragraph 20.

THE COMMISSIONER: There’s an objection to pargdr20 on the basis of
that you assert that Mr Shane Micudaj is not a merobthe ASU?

MR MEEHAN: No Commissioner because we can't msikeh an assertion, we
don’t know.

THE COMMISSIONER: Assertions can be made fromliaetable, they're
made all the time and they’ll be given weight. Buhere’s an objection from the
bar table, then it's a matter of evidence. S gives no evidence and

Mr Harris makes the assertion and you don’t makekaection to the fact, I'm
entitled to accept it.

MR MEEHAN: That's true I'm making an objection tioe fact, it's not a fact,
it's an opinion. It's someone coming and asseréis@ conclusion that that
person is a member of the union. That is not poboie fact.

THE COMMISSIONER: | just said a minute ago it'p@rson — you're entitled
to make assertions from the bar table, as is Mrisland if there’s no objection
as to the fact I'm entitled to accept a fact.t’f a question that you object to the
witness making an assertion that Mr Harris can nta&eassertion, that’s okay I'll
hear from Mr Harris.

SALLY MCMANUS XN MR HARRIS

MR MEEHAN: | must — because | don’'t understandatvine Commission
means by that.

THE COMMISSIONER: I'm saying that as assertioed@facts are made from
the bar table all day every day in the Australiaduistrial Relations Commission.

MR MEEHAN: Yes.
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THE COMMISSIONER: And there’s significant auth@s to the effect that if
there’s no objection from the other side, fromlbae table, the Commission is
entitled to accept the assertion. If there islgjeaion from the bar table as to the
validity of the other assertion, then it becomegiastion of evidence, a question
of let’s hear evidence.

MR MEEHAN: Yes.

THE COMMISSIONER: At this particular case | wag/mg is your objection

on the basis that you assert that the individuabtsa member of the union and if
it is so, well then it may become a matter of emnwkeif it's not well nothing is
here no there on paragraph 20 because Mr Haryshasd to assert it from the bar
table.

MR MEEHAN: Except Commissioner they are adducthgy are purporting to
adduce this as evidence. That is the purposerafpgph 20 the witness is being
asked as a matter of fact is that statement t'oesaying as the basis of
objection that it is simply a conclusion it is r@ot observation of fact. My client

is not in a position to assert one way or the otftegther any person is a member,
that is a matter entirely — proof of that matteemsirely within the realm of the
union.

THE COMMISSIONER: | were to think so, | would fethought that the
branch secretary of the union would know who’srtih@ember.

MR MEEHAN: Well they may, but they to prove thhey would show for
example documentary evidence of membership.

THE COMMISSIONER: No, well - - -

MR MEEHAN: Anyhow that's my objection thank yowo@missioner.

SALLY MCMANUS XN MR HARRIS

THE COMMISSIONER: I'm going to allow the paragtap

MR MEEHAN: If it please the Commission. Paradr&@2 in its entirety. Itis
hearsay and the third sentence patently demorstizéit is a conclusion as to if

I may use the words, the ultimate issue beforeCiimission because those
words pick up directly from the rules of the ASBo it is purported to be an
opinion that his position fits squarely within thdes, and for that reason it should
not be received.

THE COMMISSIONER: | note that the evidence isrsag, I'll allow the
paragraph and give it the weight it deserves.
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MR MEEHAN: Paragraph 23 the second sentence ¢panon, no foundation.

PN333
THE COMMISSIONER: What's your opinion on that dde Harris?

PN334
MR HARRIS: Ms McManus has been involved in thernd@ustry for many
years, she was an organiser with the ASU in thiadlistry before she had the
position of branch secretary and because of hetvement over a long period of
time, | think she is in a position to express amigm on development within the
industry.

PN335
THE COMMISSIONER: | would have thought Mr Meehtiat this is sort of
such general knowledge that even the rules of ecelenight apply to the fact
that certain things have evolved because of tecigicdl advancement. | would
have to say that I'm of the opinion like everybagge in the room | think, there’s
been technological advancement in the industryurobjection is because it's an
opinion is it?

PN336
MR MEEHAN: Without foundation.

PN337
THE COMMISSIONER: Without foundation, okay I'hat objection, I'll delete
the sentence.

PN338
MR MEEHAN: If it please the Commission. Paradr&@b in the first sentence
the words, “as no other union had coverage ofithigstry” that is a conclusion
of law it ought not to be received for that reason.

PN339
THE COMMISSIONER: [I'll allow the sentence in aitative way at this stage,
but I may ask a question of the witness myself abmbasis of that whether
that’'s drawn from reading decisions, or the — oawlSo I'll allow that
tentatively for the moment.

ox SALLY MCMANUS XN MR HARRIS

PN340
MR MEEHAN: May it please the Commission. Paraigr27 that contains a
conclusion of law going to eligibility, or the ellmlity rules of APESMA for that
reason it ought not be received.

PN341
THE COMMISSIONER: So if the sentence stoppedrdfiaalifications” that
would overcome your objection?

PN342
MR MEEHAN: It would Commissioner.

PN343
THE COMMISSIONER: Okay I'll allow that objection.
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MR MEEHAN: Paragraph 28 it's an opinion as tougsfion of law going to the
eligibility of other unions to enrol the IBM worker There is no foundation for it,
but in any event it's a conclusion of law. It otigit to be - - -

THE COMMISSIONER: It's an expression of a bel&f't it?

MR MEEHAN: Yes, a belief about the capacity obtrer union to enrol the
workers and that capacity is a question of lawatTit whether another union
within its eligibility rules could enrol these waats.

THE COMMISSIONER: But this is another case ishNir Meehan where
Mr Harris just has to assert that from the bardatilat’'s what you'’re saying?

MR MEEHAN: With respect no, it couldn’t, such assertion would carry no
weight.

THE COMMISSIONER: No, but the ASU has dealinggmather unions all the
time. They have a view of where their demarcaisowith other unions. I'd have
to confess that I'm aware but I'm not aware in dethat there are union
agreements between one union between another asit;m— not that it should
affect this case, but - - -

MR MEEHAN: May | make this submission Commissigriethe union here
today asserted no other union could enrol thes&ewsithat is clearly an opinion.
That opinion maybe as a matter of law right or vgeand for that reason would
carry absolutely no weight.

THE COMMISSIONER: | agree with that, | was wondgrwhether another
union might bob up here today. But there hasréinbene. But it's her belief it's
not a fact. It's not a statement to say no otmeomucan enrol these workers. It's
just saying that’s the belief, from the state seayeof the ASU.

SALLY MCMANUS XN MR HARRIS

MR MEEHAN: But if that's her belief then it woulalso not be admitted
because it has no relevance. If it's been —sfstught to be adduced for that
purpose only, namely Ms McManus personal beliebi& no relevance to the
proceedings but | suspect it is not being sougbetadduced for that purpose at
all, but because the union wants it to be recebyethis Commission as a
conclusive position. That is the ASU are the amjon that can enrol these
workers. That is, when one has regard to thatqgaarphis evidence in its form is
inadmissible.

THE COMMISSIONER: Well it's an opinion and I'lllaw the objection.



PN354
MR MEEHAN: If it please the Commission they ahne bbjections.

PN355
THE COMMISSIONER: Very well the witness statemeiith the omission of
those three changes I'll mark.

EXHIBIT #H5 WITNESS STATEMENT OF SALLY MCMANUS
DATED 30/06/2008

PN356
THE COMMISSIONER: Yes, Mr Harris, no questions?

PN357
MR HARRIS: Sorry?

PN358
THE COMMISSIONER: Do you have any questions?

PN359
MR HARRIS: No, no further questions.

PN360
THE COMMISSIONER: Yes, Mr Meehan.

<CROSS-EXAMINATION BY MR MEEHAN [9.27AM]

PN361
MR MEEHAN: Ms McManus did you take any steps \salf to make
arrangements for any of the IBM workers that yoy ai@ members to come
before the Commission today and give evidence atheut role?---No, | didn’t.

PN362
Are you aware whether anyone else within the utooik any such steps?---Yes, |
am aware, and no one did.

PN363
Thank you nothing further, Commissioner.

PN364
THE COMMISSIONER: Any re-examination arising?

kx SALLY MCMANUS XXN MR MEEHAN

PN365
MR HARRIS: No, no further questions.

PN366
THE COMMISSIONER: Any further evidence Mr Harrisfou’ll have the
opportunity to make final submissions at the e8d.that completes your
evidence Mr Harris?

PN367
MR HARRIS: Yes.

PN368
THE COMMISSIONER: Sorry, you're excused then,soory | was going to ask
— excuse me a question.
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How familiar are you with the work at Baulkham Hijlhave you ever been
there?---1 haven't been there because it's a heghirdty site. But I've been to
three meetings of the workers there. I've hadresitee discussions with them
about their jobs. I've come across and we've dgloeomembers who do almost
the same work for other companies. It's not unbiarame to be talking to those
types of workers and understand the work they do.

In paragraph 16 you said the vote was 46 peoplaldibose 46 people be within
the category of people who in the bargaining peaodre they other people?
---All of those people work at the flight deck, radk of them are infrastructure
operators. Some of them are batch operatorshk thiat's in both of our
statements that there’s two lots of workers. Taeyall members of the union.

What was the ground — what was the basis — you teergoung to be around in
the sixties and the seventies, what is the corpdmadwledge of the organisation,
paragraph 25 I'm talking about?---As an organiskyok the award was made in
1971, | was born in 71 but I've had lots of dis¢ass with Reg Myers who was
the national secretary of the TSG at the timelsd discussed it with him
yesterday. But as an organiser | had to makeidesisll the time about what
workers | could enrol that would you know be under rules and we could cover
in the IT industry. Over the time I've been a undatdficial, which is 14 years, the
work has changed, not a lot, but it has changedl'v8 had to be mindful of the
fact all the time, are these people maintainingaiéng, installing business
equipment. As branch secretary | had to make msidacwith this group of
workers. | wouldn’t enrol them or seek to représbam if | didn’t think we
covered them under the rules. These are decikiangot to make every day in
terms of this area. | do understand that the hyisibthe TSG essentially came
out of workers at NCR. We still have members aRNC've been involved in
negotiations for enterprise agreements at NCRo urilerstand that there was
guite a big fight for the first award and that thdhe business equipment
technical services award and that IBM was one efitist respondents. | haven't
read the cases, because actually when you gotbe teebsite it only goes back
to the mid 80’s so it's hard to get things befdrert and the short time we've had.
But | spoke to Reg Myers and he said well at timetiBM objected at that time to
being a party to the award for you know the sarasaas they are now, so he
wasn't very surprised about it at all.

SALLY MCMANUS XXN MR MEEHAN

In paragraph 24 you say the information technoliogystry division rules, what
are you, which part of your rules are you talkibguat?---It's rule part 5 rule 5,
it's referred to in - - -

So are we talking about the description — the itrghend eligibility part?---That’s
right, that’s correct.
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| wasn’t sure what you meant when you said thestim. Okay, any thank you
very much any questions Mr Meehan arising out ofqugstions?

MR MEEHAN: No Commissioner.

THE COMMISSIONER: Any questions Mr Harris arisingt of my questions?

MR HARRIS: No.

THE COMMISSIONER: Thank you very much you're eged.

<THE WITNESSWITHDREW [9.32AM]

THE COMMISSIONER: Mr Meehan, appropriate to hgaur evidence now?

MR MEEHAN: Yes, Commissioner. Now | owe the Corssioner an apology
because | foreshadowed one or two witnesses anettagy there are more, but |
can say that some of them are very short stateraents$ think we can still get
through them in the time that | had foreshadowed.

THE COMMISSIONER: Look I'm not in a rush, | dortive to rush out of
here, but | just ask you to keep in mind that# reading and studying them
subsequent to these proceedings.

MR MEEHAN: Thank you.

THE COMMISSIONER: If there’s anything that you mtdo emphasise.

MR MEEHAN: Before Mr Grassie G-r-a-s-s-i-e takke stand | should say in
respect of his statement the Commission may waspénd some time reading
that before he gives his evidence. | don't anéitgpasking him many questions
beyond what appears here.

THE COMMISSIONER: Could you give me a little bitthe outline of the — the
summary of the evidence? What is the evidenceroBMssie just in an
overview what'’s the evidence of Mr Plasto, whalt's evidence of Ms Harris.

MR MEEHAN: Yes, well I'll start with Mr GrassieHe has a role within the
national operations centre. Part of the natiopakations centre includes what
has been colloquially described as the flight daatt helpfully Mr Grassie has
provided some coloured photos, certainly in my copy

THE COMMISSIONER: Yes. I've got some photos here



PN388
MR MEEHAN: Are they coloured ones?

PN389
THE COMMISSIONER: No. Maybe our technology i€ ng to it.

PN390
MR MEEHAN: Well technology is evolving we heafhere’s a coloured set

and you will see some photos just show computertoisbut there is a photo of
a room do you have that photo Commissioner?

PN391
THE COMMISSIONER: Yes, thank you.

PN392
MR MEEHAN: You can see a room with people obsag\éomputer screen
monitors and Mr Grassie will give some evidenceutlpeople who performed
work within that room in a functional area of thetional operations centre, which
he describes as systems operations. He has matagsponsibility for the
systems operations area.

PN393
THE COMMISSIONER: When we say national, do youaméke this is
Australia wide isn't it?

PN394
MR MEEHAN: Well the room is located at Baulkhanil$lbut the technology
such as it is permits IBM to provide the servides it does from this room to
clients remotely and they could be located anywhere

PN395
THE COMMISSIONER: Anywhere yes.

PN396
MR MEEHAN: Mr Grassie will give some evidence abowo sub groups, if |
might describe them that way within system operatiand they are infrastructure
operations and batch operations.

PN397
THE COMMISSIONER: Yes.

PN398
MR MEEHAN: By way of outline that’s the sum totafl what he gives his
evidence about and he - - -

PN399
THE COMMISSIONER: The nature of their work.

PN400
MR MEEHAN: The nature of their work, preciseliie just gives his
observations of fact about what they do.

PN401
THE COMMISSIONER: Okay. He’s the national comma®ntre manager?

PN402
MR MEEHAN: He is.
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THE COMMISSIONER: So where is he in the chaicommand? He's what, |
need to sort of understand he’s the head honchther# is he?

MR MEEHAN: Well his responsibility is for a past the operation out there,
that is the systems operations. It's conveniehirifty invite the Commission to
turn to paragraph 10. You'll see there it givdaractional composition of the
national operations centre. He gives evidence tahduparagraph 10(1) systems
operations. Other witnesses give evidence abeubttier areas of operation at
the flight deck. There are different functionag¢@s within this room known as the
flight deck and Mr Grassie is giving evidence algygtems operations.

THE COMMISSIONER: Just trying to get the matiixe these — | know that it's
been talked about before, there’s infrastructueraions and batch operations.

MR MEEHAN: Yes.

THE COMMISSIONER: But there’s these other 10 fiimal so will they,
somewhere or other in each of these functionakatbare’s two broad
categories?

MR MEEHAN: No, not within each, no. There’s tWwmad categories within
systems operations, you have heard about thosesti®dfoause there was some
debate about them when we were last before the Ggsion. What has
happened, we have gone away and in an effort tgoremensively compile
evidence about what goes on at the flight deckstrieally in a functional sense
become clear to us that there are different funetioperations besides those that
were being debated last time before the Commission.

So we have endeavoured to bring before the Comonissfulsome factual
account of what is done at this centre. On thigifig Commissioner, we
understand the bargaining notice and the proposiettve agreement to be
intended to cover all employees at the flight detkat is what we're
endeavouring to bring before the Commission. Huotulal understanding of what
work is done at the flight deck.

THE COMMISSIONER: So that there basically thedevice you are reporting

is going to purportedly show that there is fivedtions covering all of the flight
deck, of which there are broadly two categoriepasiple some of them, not all of
which are employed in respect of every functiosithiat what you're saying? So
there are some of those five functions that derchide maybe batch operators or
some of them don’t include - - -

MR MEEHAN: It's a very specialised immediate - -
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THE COMMISSIONER: Well the evidence will, readitigs statement, that will
have to be fleshed out somewhat.

MR MEEHAN: It will, it will probably be — this ws certainly the case for me,
the light will finally shine when you have regaaodall the evidence but what I'm
inviting you to do Commissioner, if it's conveniearid you see some benefit is to
have some reading time of Mr Grassie’s statemettiatovhen he takes the stand
if you have any questions or indeed to assist trar@ission if there is any
cross-examination, you have at least had some tjmetto reflect on what he
says.

THE COMMISSIONER: And what will Mr Plasto — whiathis evidence going
to?

MR MEEHAN: Mr Plasto is the manager Sydney Glodatwork management
centre and essentially he will be giving evidenisew the network operators and
security operators and if you focus again on paalyrl0 of Mr Grassie, you'll
see 10.2 and 10.3.

THE COMMISSIONER: Okay.

MR MEEHAN: He will bring together that aspecttbe operations. Mr Greer
who is the manager enterprise service managenmattistGregory Greer,
G-r-e-e-r will be called to give some evidence dl@rtole namely, enterprise
service manager, there’s one such position on glaittat the flight deck. He
will give evidence about that - - -

THE COMMISSIONER: Enterprise what, service mamage

MR MEEHAN: Incident and management is the jargs Kaylene Harris who
is the service management service support andtnegenanager for IBM
Australia, will give some evidence about servicgtagation managers. Her
evidence is also reasonably brief.

THE COMMISSIONER: So that's going to 10.4 and Gireer is going to 10.5?
MR MEEHAN: Yes, it covers off those areas.
THE COMMISSIONER: Are you suggesting | read thaiif?

MR MEEHAN: Well if your Honour is minded to do Sowould see some
benefit in doing that. Mr Grassie in particulas ivithin his area that the lion’s
share of the workers are engaged and his evidsrsmmewhat more detailed and
lengthy than the others.
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THE COMMISSIONER: Well I think it's a good suggies, do you have any
problems with that Mr Harris? | don’t want to # probably take 15 minutes.

PN425
MR HARRIS: May it please the Commission.

PN426
THE COMMISSIONER: [I'll adjourn until then.

<SHORT ADJOURNMENT [9.42AM]

<RESUMED [10.01AM]

PN427
THE COMMISSIONER: Yes, thanks Mr Meehan.

PN428
MR MEEHAN: Thank you Commissioner | call PeteraEsie.

<PETER GRASSIE, SWORN [10.01AM]

<EXAMINATION-IN-CHIEF BY MR MEEHAN

PN429
MR MEEHAN: Is your full name Peter Grassie?---Yes

PN430
You're the national command centre manager for IBMtralia Limited?---Yes.

PN431
Have you prepared a statement for the purposdgesétproceedings?---Yes, |
have.

PN432
Do you have a copy of it with you?---Yes, | do.

PN433
Is it a signed copy?---Yes, it is.

PN434
Do you say that the contents of that statementraesand correct to the best of
your knowledge and belief?---Yes, it is.

PN435
| tender the witness statement of Peter Grassaesaged witness statement dated
30 June 2008 as filed, at least I think it wagifile

PN436
THE COMMISSIONER: Very well, there’s no objection

EXHIBIT #M1WITNESS STATEMENT OF PETER GRASSIE
DATED 30/06/2008

PN437
MR MEEHAN: Now Mr Grassie is there a member witgpur team by the
name of Shane Micudaj?---Yes, there is.
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PN448

What position does Mr Micudaj hold?---He holds thigastructure team leader
role within the Baulkham Hills flight deck.

Now can you in your own words — | withdraw thatavl you observed the work
he performs?---Yes, | have.

Is that something that you observe with some degfreegularity?---Yes, yes.

Can you in your own words describe the work hegrerg please?---Okay,
Shane’s role as a team leader he provides form#oniog services for our
customer base at an infrastructure level whictarsilvare and software
monitoring.

Okay and by what means does he monitor those thirgtee monitors that
through a console.

PETER GRASSIE XN MR MEEHAN

Now you’ve used the word console, in your witndssesnent and you describe
what it is, the Commissioner has had an opportunitgad your statement but
that word is industry jargon, if | can suggest, tweactly is a console?---A
console is a screen, a computer screen with a kegilaond a mouse attached to it.
There is behind that screen, or attached to tmaesds a internal screen which
presents events - - -

Just pause there?---Yes.

When you say presents events, do you mean a dispfags up on the screen?
---Yes a display comes up on the screen and message¢hen presented on that
display.

Okay so pausing there, am | accurately summaristmaf you have just said, that
Mr Micudaj monitors a screen on which is displayeessages about events?
---Yes.

Now when you use the word event what do you meathd?---They are
indicators of the state of the computer systentsat Telates to whether the
systems are in a healthy or normal status, or aoratal status. So normal
obviously indicates that they are within toleraab@ormal is something that is
out of tolerance.

When you are talking about systems, and bear inl miyou would, the
Commission may not have a full understanding ofsewice offering of IBM
from the flight deck, what are you talking aboutemhyou describe systems?
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PN459

---Yes, a computer system is the interrelation leetwwcomputer hardware and
software that resides on the hardware, or server.

So that when Mr Micudaj is monitoring these everdsthe console, via the
displays on the console, are the events descrithimgtate of the system?
---Correct.

Does he do anything else?---He performs change geament and team
leadership. So he schedules work across his téapeoators.

Can you tell me whether you agree or disagree thithstatement. His position
involves maintaining, servicing, repairing and stanally altering this equipment,
by which | mean computers?---I disagree.

PETER GRASSIE XN MR MEEHAN

Do you agree or disagree with this statement, heitors computer hardware and
infrastructure of IBM customers and seeks to resphoblems as they arise?---1
agree.

You agree because that monitoring is what you hastedescribed?---Because it
iS monitoring.

Do you agree or disagree with this statement? I8hbe problem involve a need
for an on site technician, Mr Micudaj will work Wwithem to repair, maintaining
service or structurally alter the equipment?--dadjree.

Does in your observation, does Mr Micudaj ever &av withdraw that — ever go
off site as it were to perform his work?---Coulduy@peat the question?

Yes, does he ever — does Mr Micudaj ever have toffgsite that is leave the
flight deck, for example to go to a client’s pregsgo perform any work?---He
does at times.

What would be the nature of what he performs osdhmrcasions?---I'll give an
example, he would provide in recent times, he'vigled support or as it were —
sorry I'll give the example of a recent incidentewh we required to provide

escort services to our locations in Sydney andrbeigeed those escort services.

You better explain to the Commission what you mgaescort services?
---Basically he - - -

THE COMMISSIONER: Doesn’t sound good to me?--f$ono, some third
party engineers or third party, or second tier supgroups with inside IBM do
not have the necessary clearances to attend partionations. Shane has those



security clearances and can provide that escasicser So basically he provides a
watching brief over someone performing a partictdak in the environment.

PN460
MR MEEHAN: It doesn't go does it further than thatching brief?---No.

PN461
| think you also mentioned some team leadershipsnole?---So he as a team
leader, he has a group of infrastructure operataisreport to him directly on the
flight deck and he schedules their workload, asta gechnical consultant for
them. So if they’'ve got questions regarding aipaldr event or course of action
they will use him as a point of reference for dii@t.

ox PETER GRASSIE XN MR MEEHAN

PN462
Are you able to say and | don’t want you to guess,are you able to say from
your own observations within a range what propartitr Micudaj’s time would
be spent on the monitoring of the console?---A$i&® to 80 per cent.

PN463
Are you able to say how the balance of his timehiige broken up by reference
to the other tasks you've described?---Can you gieesome clarity on that?

PN464
Yes you said at least 70 per cent, so we assurhétra’s at least 30 per cent of
time not spent - - -?---Okay yes, so that’s theléeship to the team preparation of
particular schedules and reporting to his direcdage@ment team as well.

PN465
Thank you, nothing further Commissioner.

PN466
THE COMMISSIONER: Yes Mr Hatrris.

<CROSS-EXAMINATION BY MR HARRIS [10.11AM]

PN467
MR HARRIS: From the point of view of IBM’s cliestwhat is the service that
IBM provides?

PN468
MR MEEHAN: | object to that. How can he answemh the point of view of
the clients?

PN469
THE COMMISSIONER: Ask him — yes, can you just ogd/the question?

PN470
MR HARRIS: Sorry I'll rephrase that.

PN471
Are you aware of how IBM markets the services tratperformed by the IBM
flight deck to its clients?---Yes, I'm aware of tha

PN472
How is that done?---Sorry the marketing?



PN473
Yes, that's right how are the services presentedahmarketing?---In regards to
our customer as a presentation?

PN474
Yes?---That's how they do it as a presentatiomasfiring.

PN475
What would the content of that be?---The descniptibthe service.

PN476
How would they describe the service?---A monitoraggvice.

ox PETER GRASSIE XXN MR HARRIS

PN477
Right what kind of equipment do workers on thettigeck work
with?---Keyboards, mouses, screens.

PN478
Yes you said they are monitoring, what kind of eguent are they monitoring?
---Servers.

PN479
What types of servers?---There are several types.

PN480
Could you tell us about?---The classifications geliyg are mainframe servers,
which are high end systems, mid range servers msitribdted systems.

PN481
When they are monitoring for events, what are tleag@nts, what's actually

happening?---The events are as | said before, giraystatus of the
infrastructure, hardware and software on the systetimose computer systems.

PN482
What kind of status would be reported in an eveffPhether it is okay.

PN483
Yes?---Whether it's got a — has identified a dewratrom steady state or
alternatively an action that the operator may rtequerform.

PN484
Okay and what parts of the system might those swetdte to?---As | said before
hardware and software.

PN485
Hardware and software and the actions that theyeap@red to perform as a
result of these events, what kind of actions waligy be required to
perform?---Problem determination and which maydath following a procedure
that they had documented in the environment.

PN486
Right and would that involve - what would that ihw® doing to the server?
---There’s many things that can be done to a sebrgrgenerally it's problem
determinations and analysis of that problem and thkowing the procedure to
potentially call out support.



PN487
Okay I'd like to take you to a document that waduded in your statement as

PG2, it is the position descriptor for the natioopérations centre infrastructure
operator. Now Mr Micudaj supervises a team, i tioarect?---Yes, leads a team.

PN488
What's the job description of the people he suppes?---Provides monitoring
services.

kx PETER GRASSIE XXN MR HARRIS

PN489
Sorry, what'’s the position title of that?---Okagfrastructure the one in PG2 is
the infrastructure operator.

PN490
So it's the same job, for people that change sig@nw this is the job description
for that?

PN491
THE COMMISSIONER: | think he’s saying in the tednat he leads?---Yes, so

that's the team - - -

PN492
What are the designations of the people in the teaeads?---Infrastructure
operator.

PN493
MR HARRIS: Would | be able to get you to read plgase the sixth dot point,
under the basic purpose of the job?---Proactivddpiify and fix problems and
potential problems before they adversely impactgers.

PN494
How do the infrastructure operators fix problemd€®ased upon their procedures
and experience.

PN495
Could you go into a little more detail please?rekd an example, what would
you specifically want to know?

PN496
Could you give me an example?---An example of agtige fix. They'd be —
well for example, proactively identify most of thperations and their alerting is
by exception so a component where they'd be peifaymroactive identification
is issuing commands to the console and gettingnmition on the status of the
particular environment they’re looking at.

PN497
THE COMMISSIONER: | think the question is goirgrhonitoring includes —
it's clear from the evidence that monitoring inaisdoroblem identification and
problem analysis, but the question which he is gl think, and | would
certainly be interested is to what then happenswiere is a problem and that’s
analysed as something, what do they do versusgatiiother than saying getting
an engineer or a technical officer in, | think?-esy Commissioner. In the
primary if | look at it like that, yes there isardje percentage of alerts and actions
that do go out to technical support because thhtflieck is a first level
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PN500

PN501

PN502

PN503

PN504

PN505

PN506

environment which is really around problem analygisblem determination.
Docketing that problem, so putting that problem dadcribing that problem into
a system and handing that off through their anslysa support group to take, to
provide direction and fix. So that’s the primaoyer at first level. An example
that | would see around proactive identificatiofoisexample on a computer
system there is storage or disk - - -

PETER GRASSIE XXN MR HARRIS

They are running out of disk, they are running edlRunning out of disk, and
disk space and there would be an alert that paignpresented, or a threshold
that would be breached and in each level of thosesholds of breaches, the
operators would perform a level of analysis and afrtéeir actions would be to if
we were reaching a critical point would be to mtwe data that is housed on
those systems, off to an offline source, suchtape. That would be a common
function that they would perform.

Okay would you mind reading for me the seventhpinnt?---Maintain system
hardware and infrastructure performance at contedlgtagreed levels.

So what hardware and infrastructure are we talkimgut in that line of job
description?---The systems that they monitor.

In relation to the contractually agreed levelsaimns of the contracts what kind of
services does IBM promise to offer in those consaec-Based upon my
experience there are over 1000 service levelsabahanage to and they are not
actively known by the operators, so it's a difficslatement to provide as to what
contract service levels. Basically if | give itaahigh level, that the systems are
available for our customers. That is the primayise level we try to attain.

Okay I'd like to take you to the second page offibsition description. So on the
second page and going over to the third page,’thareox in the table labelled
problem and change, can you see that?---Yes.

So what kind of problems would come up for an istinacture operator?---The
one | described previously space.

Meaning disk space?---Yes.

THE COMMISSIONER: That's an example and it's antoon example, but is
it — are there a divergence of other issues? Bbreally asking to tell us all,
every problem that comes along but?---Yes, thexetrers, absolutely.

Ranging from the simple to the more complex, a opexamples?---Yes, more
complex would be from my experience you lose vigibio the system so you
cannot monitor, is a complex problem you can’twat’s occurring with the



infrastructure. That's quite a complex issue tald@th. Simple, could be simple
as a user who is logged on to the system can’opartheir tasks and they require
their user access to be cancelled, so they cabdokgin and perform their
functions, so it might be locked up for some reasiamlar to what we have with
our normal laptops and desktops sometimes, you pagsically log on. That's
probably a simple case.

ox PETER GRASSIE XXN MR HARRIS

PN507
MR HARRIS: On the third page, still within thisk, the second dot point?
---Third page?

PN508
Yes in the table on the left-hand side of the caluthe second dot point?---Is that
the implementation of changes?

PN509
Yes, to the flight, can you read that out pleaséfiplementation of changes to
the flight desk systems, products and devices.

PN510
What kind of devices are you talking about, isdlscription talking about in that
section?---I'm not sure. | would refer to the pgdaefore that or two points before
that, systems. That would be the mainframe platfoand the mid range
platforms that they monitor.

PN511
| just want to take you to paragraph 6 in yourestant which is a description of a
national operation centre. Is there a room imu#nal operation centre called
the media room?---Sorry just let me find the staeim Sorry what page was
that?

PN512
Page 2 of your statement paragraph 6?---Right yes.

PN513
Is there a room in the national operation centleddhe media room?---I1t may
be, not that I'm — not that | know, not that I'm ang of.

PN514
Is there a room in the national operation centreralthere are backup tape
decks?---Yes.

PN515
So what exactly is in that room?---Tapes, backppdaas you mentioned and tape
drives.

PN516
How do they fit within the system within the natédroperation centre?---They are
peripheries to the servers.

PN517
Who has access to that room?---The media operaolthe management.



PN518
Who are the media operators?---They are a thiny paganisation that IBM has
engaged to provide that service.

PN519
If media operators can't solve a problem, who dasge that problem with the
tapes?---The operators have visibility of the taagement in the environment
and they may be called upon to provide assistance.

kx PETER GRASSIE XXN MR HARRIS

PN520
THE COMMISSIONER: When you said operators, yowamafrastructure?
---Sorry the infrastructure operators, yes.

PN521
MR HARRIS: I'd like to show the witness a docurhén may? Mr Grassie can
you tell me what this document is?---It's a docutrfesm our personal
development tool which outlines the skills, highdeskills required of an
operator.

PN522
Are infrastructure operators computer operatorges-

PN523
How is this document used within IBM?---It's usedassess skKills.

PN524
To assess the skills of the infrastructure opes@tetOf operators.

PN525
THE COMMISSIONER: Mr Hatrris if this is going tosielence, we best mark it
as an MFI it's not evidence, you are not seekingghaler it as evidence?

PN526
MR HARRIS: Yes, | am seeking to tender it as enick.

PN527
THE COMMISSIONER: Any problems?

PN528
MR MEEHAN: Well before you mark it Commissioneddn’t know what it's
relevance is yet.

PN529
THE COMMISSIONER: No. Okay I'm going to marksbmething because
otherwise the evidence won’'t make much sense i lgeing to be asking
guestions on it.

PN530
MR MEEHAN: He can ask questions but then he migish to tender it.

MFI#H1 DOCUMENT HEADED PD PERSONAL
DEVELOPMENT TOOL

PN531
THE COMMISSIONER: Thanks Mr Harris.
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MR HARRIS: Mr Grassie can | ask you to look agea of that document?
--Yes.

Can | ask you to please read the contents of itensebox on that page, it begins
proficiencies for maintain IT services?---Servio@sintain operational IT
systems by performing all or combinations of thikofeing, install, relocate,
hardware software components and upgrades for opeabiuse, diagnose, track,
fix problems, faults identified in an operationgtem, manage problems to
resolution perform day to day operational proceslubackup, predictive, prevent
and maintenance, logs, tape management, disk-maresgeuse hardware,
software support processes, and structures in tmdaraintain an operational
system, operate the IT system by use of consoleraomd control, monitor
manage the problem for port tracking systems useah ioperational IT
environment.

PETER GRASSIE XXN MR HARRIS

I'd like to show the witness another document.

THE COMMISSIONER: Are we finished with this docant?

MR HARRIS: Yes, we are.

THE COMMISSIONER: Are you seeking to having ihtiered as evidence.

MR MEEHAN: | object to the tender, relevance.

THE COMMISSIONER: Yes, Mr Harris.

MR HARRIS: The witness has told us that the doenihadescribes the skills that
are assessed for operators, infrastructure opsrator

MR MEEHAN: No, he didn’t that's not the evidenaeall. He was asked
whether the infrastructure operators were compyterators and then he was
asked to read out this document that describeskilie and left it at that point.

THE COMMISSIONER: [I'm just having some troubledenstanding the
objection Mr Meehan. This document is a developgn®sl personal
development tool for infrastructure operators Iudat it was said. Are you
saying it's not.

MR MEEHAN: He was asked whether the infrastruetoperators were
computer operators. He was then asked to go te $ag
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THE COMMISSIONER: Am I not correct in the evidenlccan't read it back of
course, as we don’t have real type transcriptabutunderstand the evidence was
that the term computer operator in this documerst welusive of an

infrastructure operator.

MR MEEHAN: He agreed that an infrastructure op@ravas a computer
operator. He then was asked to read this paragnapiage 4, he wasn'’t asked
whether or not that described the tasks of anheit performed by an
infrastructure operator. To then tender it as pod@nything is surprising but it's
not relevant. It doesn’t prescribe, it hasn’t bd@witness hasn’t been asked - - -

THE COMMISSIONER: Well I'm going to allow it toebadmitted as evidence
and you'll have the right to cross-examine. ShbcHange that to exhibit H.

PETER GRASSIE XXN MR HARRIS

EXHIBIT #H6 DOCUMENT HEADED PD PERSONAL
DEVELOPMENT TOOL

THE COMMISSIONER: Yes, Mr Harris.

MR HARRIS: Well to go back to the previous docuninéoes that document the
whole document describe the skills that are requifenfrastructure operators?
---The whole document no.

Does the box start proficiencies to maintain ITvems, describe the skills that are
required of infrastructure operators?---No.

I would like to move on to this document if we cavir Grassie can you tell me
what this document is?---It states a support el¢mperations guide.

Have you seen this document before?---No.

You've never seen this document before?---No.

I've got no further questions on that. | have narenquestions thank you.

THE COMMISSIONER: | might just a couple of quests. Mr Grassie I'm just
trying to understand the relationship between ¢itis Just say, the infrastructure
operators and say, the engineers and technicabdypigey’re different
categories, aren’t they?---Correct.

Can you just give me an idea of how they relate® &l three categories
employed at the flight deck, what we call the ftigleck? Or is that national
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command centre has a broader function, is that Wétaduld be listening to?
Paragraph 4 you say:

National command centre the purpose of that iddoesnanage and process
their business data.

?---Yes.

That is broader than the flight deck?---Correct.

That's what you are?---Correct Commissioner.

PETER GRASSIE XXN MR HARRIS

So we’ve got this national command centre it hiight deck, but there are
engineers and technical officers who are also eedjataybe at the national
command centre, but their work is different frora thfrastructure operators, is
that what you're saying?---Yes.

So how do they relate to each other?---The opersts | said before, the
operations team, the infrastructure operations t@anthe first level support. So
the alerts present them with information. The pagris are the resources that
IBM or third party organisations have that perfdira physical maintenance and
report of hardware, right. Then there are alsonsoe engineers, but they’re not
generally engaged in support of the hardware.h8@perators receive
information about a potential problem, or an acprablem on the hardware or
software and when it comes to the repair of hardwiaat is an engineer’s
responsibility. Within IBM there is very clear dangation on responsibilities.
The equipment as you could appreciate is very esiperand having the wrong
skilled resource providing support to that hardwaoeld be catastrophic for a
customer’s business. Hence why IBM has a distnotif a hardware engineer
that performs that maintenance and repair on tpaipenent.

No matter how significant no matter whether itrmh mainframe to a small PC
or something?---Correct, correct, there reallytisif mean the only thing that
changes is the scale of the equipment itself figicuse servers have bigger
componentry effectively.

What about the technical officer, what do they d&re they the system designers
are they?---No, they are — no designers sit fuldaek in the organisation.
Technical support are the experts in the particcdanponentry for example at a
software level they are the people that understatidauthority the capabilities
and issues with that software, or for example, aijpey system like Windows.
They are the acknowledged experts in that field.oferations again come back
to the monitoring function, analysis, remember theg a lot of the similar alerts
over time, and they become reasonably au fait wnitterstanding what actions
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they need to take, so they're quite responsivlan $pace. They are not dealing
with unique events all the time. you are dealirhwommon as it were events.
so their experience allows them to do problem datetion you know provide
that information into a problem docket which isrtheanded to a second level
support person to go and take the necessary doti@solve the problem.

So they’re there doing their monitoring, they'rardpthe analysis some things
which are what you would call probably more relalyvstraight forward they’re
following procedures or you know doing the businaissut the memories and
things like that and there is at some point whebetomes of a complexity which
just more requires them to refer that to techrpealple?---Yes, the complexity
and criticality they are the two key points. Coaxily drives a level of a further
analysis, so basically an operator will provideaatsig point for a second level
support person to determine what course of actiey heed to take. Criticality is
the other where you've got a high impact event@ang having significant
impact to a customer’s business and that secord $epport should be engaged
immediately to take action to recover the situatidiney’re the two things that
drive that action at second level.

PETER GRASSIE XXN MR HARRIS

If 'm employed by one of your clients and I'm hagia problem getting in or to a
system, do |, does my say, | don’t might be anresrbr something, do we have a
help desk?---We do.

So | can have a help desk, but this is a systel&s;this is a system
environment. A help desk deals with a user reqaest they log that and
obviously they have a set of procedures and questleey ask to gather
information that may be then distributed out totheo support group within the
organisation for resolution. That's the help deglsponsibility the first level for
a user.

The systems sorry, the infrastructure operatoaws the batch operator, is that
what again a question of complexity?---In our emwinent we’ve segmented the
role between infrastructure operator and batchaipegiven the large amounts of
work that we perform in those two areas. For edarhfhink my statement says
there are 17,000 servers that we monitor, in ovirenment for customers.

There are about 65million batch jobs that are nooed. So given both scale, the
segmentation of those responsibilities has allowgetb specialise those skills
within the environment. But other organisatiorisetather paths to provide that
support.

Is this what | call exhibit H6, is that relevanbatch operator?---Yes, components
of it would be relevant.

So this is like a check list that could apply teiwas jobs, not to all jobs is that
the case?---In our computers operator’s role, ygas. not all components
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Commissioner could be aligned, again it depend$ie®nvironment that you're
in this is a generic skills profile that IBM as arganisation has developed.

23, infrastructure relays do not work in isolattbey work as part of a team, is
this the team leader is part of that — is the leafléhat team or is the team leader
a part of another team? I'm just trying to work adnich team we're talking
about?---Basically it's saying that the role thegrkvin the flight deck they are a
team leader, they are also the infrastructure oges,ahey must work in unison
given the large amount of workload that comes theoenvironment they may
draw on our resources within their team or outsidé team to provide support to
the customers. So for example Commissioner thgyhtdraw on a batch
operator to give them, given that a lot of the temembers out there have
considerable years of experience, they could peosigport in situations of high
workload for example, in the infrastructure spaee,may move a batch operator
there for a period of time to provide that supp@ut there’s not clear lines, or
hard lines of demarcation that is something thatiéam leaders and the
management team would make decisions based upavotk&ad coming in.

PETER GRASSIE XXN MR HARRIS

Is some of this the relevance is when does godorgklevel support is that that is
the cut off between when work is done in a morgineuwvay, the work is done by
the infrastructure operator to when it's done byisone else, or the batch
operator in their case and someone else?---Yes.

So what's this cut off it seems to be key to thiglence as to when that cut off is,
when it's done at the first level support and witesndone at the second level of
support. You talked about before | think when @sxeriticality and?
---Complexity.

Complexity yes, same applies?---The same applies Yeu know the workload
that is presented to the operators with the evanetslefined by second level
support. They define what alerts are criticaldnroperator to receive. So you
know the operators perform that function based wgmmeone else defining what
alerts they receive in the environment. The wdedining is that second level
support has expertise and knowledge and they fgehtough their experience
what is important for operations to provide furthkerel support to. Key to that is
that problem determination and representation aff dietail in to a problem
docket, that is the key work load driver for ouganisation a problem docket. A
definition of a problem and the ownership of thatlpem to a support group.

So the whether is done by at a first level or se¢@ond level is that what you're
saying, it depends upon the experience and the lielge and competency of the
individuals?---Yes, yes, | mean you could get aagidl in describing a simple
problem before with space, | mean you could defmrae of that to a low level.
In the environment there are hundreds of thousaressages presented at a day
to the operations teams. You know, their coreamsibility is to as | said it is by



exception so its the systems saying this is a prolar this is an action | need you
to take and they’'ve procedures against that.

PN575
Thank you Mr Grassie. Mr Harris is there anythyog want to say, any
guestions you want to ask in response to the qurestive asked?

PN576
MR HARRIS: Yes, | do have some questions.

PN577
Mr Grassie would you agree that when infrastructperators find a problem that
they fix it when they can?---If it's within theiop their responsibilities, if the
procedures indicate that, yes.

ox PETER GRASSIE XXN MR HARRIS

PN578
Yes, and if required would infrastructure operateiset a system?---Yes.

PN579
What would the effect of resetting the system béham system?---1t would
effectively a restart of that system, so it wouid a major impact.

PN580
If required would infrastructure operators chargelogical partition controls in a
system, would they change those settings?---Ifestpa yes.

PN581
What effect would that have on the system?---Chahggerformance of the
system.

PN582
Right and how would it do that?---Well it dependswhat settings they change,
but generally they would reset to give more capéoithe server for processing.

PN583
If required would infrastructure operators configahannels of a system on or
off?---Yes, logically yes.

PN584
What effect would that have on the system itself&ain it depends on what
they're doing with it. You know I'm not, it couldave catastrophic effects, it
could have positive effects.

PN585
It might help if you could explain what a chanrel suppose in the system?---It's
a connection to some a device. So a disk or adapemething like that. So it's
basically just you know as | said a connection ntikety the configuration is a
logical change right, they don’t physically touatyaabling and they are not
required to.

PN586
Would you say that if required infrastructure opersawould configure
reconfigurable channels?---Sorry, can you repedtdbain?
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PN588

PN589
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PN590

PN591

PN592

PN593

PN594

PN595

PN596

PN597

PN598

PN599

Yes, if required would an infrastructure operatonfigure reconfigurable
channels, so that if they could be configured tonext to a different system?
---Logically?

Yes?---If they — yes.

So what would that do to the device that’s attadbetiat system?---Takes it from
one system and puts to another.

PETER GRASSIE XXN MR HARRIS

Okay?---Logically.

Okay would you say that’s structurally alteringttegstem?---No.

Would you say that monitoring equipment is pannafintaining it?---No.

| have no further questions.

THE COMMISSIONER: Yes, Mr Meehan.

<RE-EXAMINATION BY MR MEEHAN [10.47AM]

MR MEEHAN: | think you were asked if required wdwan operator be required
to configure channels on a system on or off, tautfieitiated can you explain
what configuring channels on a system on or offms@a-On their consoles they
have the ability to issue commands, configuringooff is like turning on or off
through a command, a connection.

| think you answered, yes logically?---Yes.

When you say logically what do you mean by that¥Vell they don’t physically
take a cable and go and plug it from one systemanbther, there is a
configuration that allows us to logically move, iogjly meaning you can have a
device that switches one connection to anotheesysind that’s through a panel,
a console.

If at all when would that be required of an operate\When requested by a
support person. Some of those activities arecafiind can have an impact on a
system and they would need support and advice thato

You mean support person above them in the - Ht2euld be a support person in
second level and it could be an engineer who reguirat.
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PN602

PNG603

PN604

PNG605

PN606

PN607

PN608

PN609

PN610

PN611

Are you able to say from your own observation whethat happens as a matter
of course, or infrequently or ever?---It happemsssay infrequently in the
environment where you've got that activity, and 'yeunormally part of change
management you don’t make significant changes withontrols and that would
be under the authority of the change managemetdrays

It's something is it done just by entering a comthan the computer system they
are sitting at?---Yes.

PETER GRASSIE RXN MR MEEHAN

| think you were asked would operators change &lgiontrols, | may have
misunderstood the question and | think it was ugquested. What are logical
controls?---It's the same thing | described preslgpit's in my view, they are the
two are one and the same.

Again is that something that is just done by enggd command on a
keyboard?---Correct.

Nothing further Commissioner.

THE COMMISSIONER: Thanks very much you're excused

<THE WITNESSWITHDREW [10.50AM]

THE COMMISSIONER: I'm just going to adjourn fof Ininutes.
<SHORT ADJOURNMENT [10.50AM]
<RESUMED [11.09AM]

THE COMMISSIONER: Thank you, yes Mr Meehan.

MR MEEHAN: Thank you Commissioner, | call KayleHarris.
<KAYLENE BETH HARRIS, SWORN [11.10AM]

<EXAMINATION-IN-CHIEF BY MR MEEHAN

MR MEEHAN: Is your full name Kaylene Beth HarrisXes.

You are currently employed as the service managgsarvice support and
reporting manager for IBM Australia Limited?---Yes.

Have you prepared a statement for these proceédinygss, | have.



PN612
Have you signed that statement?---Correct.

PN613
Do you have a copy with you?---Yes.

PN614
Do you say that the contents of that statementraesand correct to the best of

your knowledge and belief?---Yes.

PN615
| tender the statement of Ms Harris dated 30 JOOS8 s filed.

EXHIBIT #M2WITNESS STATEMENT OF KAYLENE HARRIS
DATED 30/06/2008

PN616
MR MEEHAN: Ms Harris in paragraph 15 of your staient in the last sentence,
you say the resolver groups may consist of IBM aygés contractors or
employees of third party vendors — focusing foramant on the IBM employees
where are those resolver group employees locatddi@y can be at many
locations around the area. They can be at clisiteés or IBM sites.

PN617
Are any located at the flight deck?---Not that Bware of.

PN618
Thank you, nothing further your Honour.

PN619
THE COMMISSIONER: Yes, Mr Harris.

<CROSS-EXAMINATION BY MR HARRIS [11.12AM]

PN620
MR HARRIS: Do you work as an infrastructure operaat the flight deck?

---No.

PN621
Do you supervise infrastructure operators?---No.

PN622
No further questions.

kx KAYLENE BETH HARRIS XXN MR HARRIS

PN623
THE COMMISSIONER: The service restoration in h@usho do they - are
they responsible for individuals, in the superwssense?---They are in the sense
that they are a single point of contact for resobr@ups, for account teams, and
for the customer, the direct customer of IBM so/thédl be coordinating.

PN624
Yes, coordination, they don’t actually supervisaisense?---No.

PN625
Any questions arising out of my question Mr Harris?



PN626
MR HARRIS: No, Commissioner.

PN627
THE COMMISSIONER: Any response? No? Thank yetwyvnuch you're
excused.

<THE WITNESSWITHDREW [11.14AM]

PN628
MR MEEHAN: | call Gregory Greer.

<GREGORY NEVILLE GREER, SWORN [11.14AM]

<EXAMINATION-IN-CHIEF BY MR MEEHAN

PN629
MR MEEHAN: Is your full name Gregory Neville Gr&e--That'’s correct.

PN630
You're currently employed by IBM Australia Limitests the manager enterprise
service management?---That's correct.

PN631
Have you prepared a statement for the purposeesttproceedings?---Yes, | did.

PN632
Have you signed your statement?---Yes, | have.

PN633
That is dated 30 June 2008?---That's correct.

PN634
Do you say the contents of the statement are trdecarrect to the best of your
knowledge and belief?---Yes, they are.

PNG635
Commissioner | tender a signed statement | thiekitad statement is not signed.

PN636
THE COMMISSIONER: Thank you.

PN637
MR MEEHAN: Copies have been provided to my friend

EXHIBIT #M3WITNESS STATEMENT OF GREGORY GREER

PN638
MR MEEHAN: May it please the Commission no furtigeiestions.

PN639
THE COMMISSIONER: Yes, thank you, yes Mr Harris.

<CROSS-EXAMINATION BY MR HARRIS [11.15AM]

PN640
MR HARRIS: Mr Greer do you work as an infrasturet operator at the IBM
flight deck?---No, | don't .



PN641
Do you supervise infrastructure operators?---Namri't.

PN642
I have no further questions.

PN643
THE COMMISSIONER: So when you look at paragraploflyour statement?
---Yes, Commissioner.

PN644
It says:

ox GREGORY NEVILLE GREER XXN MR HARRIS

PN645
Could involve involvement from batch operators peeyrking remotely that
dial into the central systems, contractors, engaggthe data centre
management services or IBM engineers.

PN646
?---Yes.

PN647
We've heard previously evidence relating to peapléed infrastructure
operators, they would not be amongst that groymeople, would they or would
they not be amongst that group of people? Thigisn the situation arises as |
recall?---Generally no. Infrastructure structupemtor could be just a collective
term for a number of roles perhaps, but you knowoiild be applied rather
loosely to cover a whole range of different roles.

PN648
| see so the - - -?---In my own terminology, not aball.

PN649
Okay, yes Mr Harris any questions arising out ofgugstion?

PN650
MR HARRIS: No.

PN651
THE COMMISSIONER: No, thank you, you are excused.

<THE WITNESSWITHDREW [11.17AM]

PN652
MR MEEHAN: Commissioner | call Grant Plasto P-$d-0.

<GRANT PLASTO, AFFIRMED [11.17AM]

<EXAMINATION-IN-CHIEF BY MR MEEHAN

PN653
MR MEEHAN: Is your full name Grant Plasto?---Yes.



PN654
You are the manager Sydney global network managecesrtre for IBM
Australia Limited?---Yes.

PN655
Have you prepared a statement for the purposdgesétproceedings?---1 have.

PN656
That is statement you signed on 30 June 2008?+e€tor

PN657
Do you have a copy with you there?---1 do.

PN658
Do you say the contents of it are true and cotetite best of your knowledge
and belief?---Yes.

PN659
| tender the witness statement of Grant Plastdexb f

EXHIBIT #M4 WITNESS STATEMENT OF GRANT PLASTO
DATED 30/06/2008

PN660
MR MEEHAN: May it please the Commission | havefagher questions.

PN661
THE COMMISSIONER: Yes, Mr Harris.

<CROSS-EXAMINATION BY MR HARRIS [11.19AM]

PN662
MR HARRIS: Mr Plasto do you work as an infrasture operator at the IBM
flight deck?---No.

PNG663
Do you supervise infrastructure operators?---No.

PN664
No further questions.

PN665
THE COMMISSIONER: Mr Plasto, just so | can undensl, in paragraph 7,
what does paragraph 7 mean? What does that mealaiion to the work that
goes on at the flight deck?---Into my area Comrarssi?

PN666
Yes, well just relating to your evidence, you tabbout non of these network
devices described?---Yes the above devices arerkaswmetwork devices they
are not known as peripheral devices, ie a deviaeythu plug into a computer like
the printer is a peripheral device.

ox GRANT PLASTO XXN MR HARRIS

PN667
How does that affect what goes on at the workeafltght centre that is what |
was trying to work out?---Well the devices listetler sections - - -
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PNG670

PN671

PNG672

PN673

PN674
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PNG676

PN677

PNG678

Sorry | said flight centre, | meant flight deckPunderstood what you meant.
The devices within section 6, they are the netvdakices that manage and are on
a network whereas a peripheral - - -

Yes and the work of the national operation cenlrat, has relevance to the work
of the operation centre?---Because the work — gkayre — okay the work from
the operation centre runs across these networkekevi

Yes okay it does?---Yes.

Looking at paragraph 20 if a problem is a netwadbpem does the role of the
network operator work out why a network device faaled and fix the problem
with the device. So is that hardware as well #isveome?---Mainly could be
hardware most of the time it is hardware Commission

Is it?---It could be related to software on a mantr network device that could be
incorrect that needs resolving or reconfiguringit aould be a physical link
between two sites, as in a telephone line.

Just look at this, the security people on the sicside, looking at paragraph 45,
if someone is trying to hack into software the gsiawill attempt to solve the
problem what does that mean? Does that mean heedsaftware?---What will
happen is that an alert will come up on their Stifee a particular internet
address and they will then try to work out whee ihternet address is located
out in the greater world, or internet. Once thagitally identify that they will
then report that to — they will follow their proaegds through the documentation
as to what is involved. It may need to go to timeixt level of support which are
the — they call them the CERT which is a basictigy will do the investigation
as to where it's coming from and if it's a hackerand report it to the particular
authorities.

So there might be some things they would solve #gtves and some things
they’ll refer on to either more senior people drastqualified people in the
centre?---Yes, Commissioner.

| see, thank you any questions arising out of mgstjons Mr Harris, Mr Meehan.

GRANT PLASTO XXN MR HARRIS

MR HARRIS: No Commissioner.

MR MEEHAN: No Commissioner.

THE COMMISSIONER: Thank you, you're excused thgok.



<THE WITNESSWITHDREW [11.23AM]

PN679
THE COMMISSIONER: Well we'll just hear final subissions.

PN680
MR MEEHAN: That's the evidence for - - -

PN681
THE COMMISSIONER: Sorry | inferred that after yeaid you only had four
witnesses. Well I'll just hear submissions anytar submissions and do you
want time, or will we go straight for it? Okay ramly is saying anything so let’s
hear from Mr Harris.

PN682
MR HARRIS: | suppose the outline of our argumasts quite simple argument.
There was an objection to our eligibility to covesrkers at the IBM flight deck
and | suppose an argument that under section 328&sih’t possible to make a
union certified agreement on the basis that wenfwaeligibility to cover workers
there. We argue that we do have eligibility toeoworkers at the IBM flight
deck based on the ordinary construction of the woffdhe rules.

PN683
THE COMMISSIONER: Tell me which rules, words wihigou rely on?

PN684
MR HARRIS: Werelyon - - -

PN685
THE COMMISSIONER: [I've got part 5 here.

PN686
MR HARRIS: Yes so the people described as beligihé to join the union are
persons employed, or usually employed wholly otlpam the servicing - - -

PN687
THE COMMISSIONER: Sorry hold on which area, whae? Where are you
reading from?

PN688
MR HARRIS: I'm reading from section 5 part (b) sorry rule 5 part (b) — rule
5(b) part 5. Sorry, the rules are attached to M#Msinus’ statement.

PN689
THE COMMISSIONER: Okay just second.

PN690
MR HARRIS: Commissioner its marked as MFI| 7 iattBtatement.

PN691
THE COMMISSIONER: Okay so this is rule 5, paxt) (is it?

PN692
MR HARRIS: Sir, the words that we rely on arevsgng, repairing
maintaining - - -



PN693
THE COMMISSIONER: Just a second, where are thesges, before you read
them out?

PN694
MR HARRIS: Sir if you look to part 5 which is th&st paragraph on the page
there.

PN695
THE COMMISSIONER: Yes.

PN696
MR HARRIS: This is the rule that relates to th8Ws information technology
division.

PN697

THE COMMISSIONER: And the words you rely on? thed me where it
starts, the first words, the first line, are wekitad) about the first line?

PN698
MR HARRIS: That's right, yes.

PN699
THE COMMISSIONER: So read out.

PN700
MR HARRIS:

PN701
The industry in or in connection with which theamis registered is the
industry of service, repairing, maintaining, strully altering and or
assembling business equipment excluding typewritgtisout limiting the
generality of the foregoing the term business egeipt shall be deemed to
include inter alia cash registers, accounting maes, adding machines,
calculators, computers, and peripheral equipment.

PN702
So based on the ordinary meaning of those wordsrgiee that the work done
the infrastructure operators at the IBM flight déaks within our eligibility.
Today the Commission has heard evidence about dinle tvat's done by the
flight deck infrastructure operators. There’s beeitence about including
documentary evidence, things like position desionst, as well as evidence from
Ms McManus about her interviews with flight decknkers. We’ve heard
evidence about the way - - -

PN703
THE COMMISSIONER: I've heard the evidence but wiiaes the evidence say
is relevant to this?

PN704
MR HARRIS: We've heard the evidence that fliglbth operators reset
computer systems, that they reconfigure the chararel the attached peripheral
devices for the systems, and that they changeutietidning of computer system
processes by issuing commands remotely from IBiyhfldeck using logical
processes to effect the computer hardware thatisexisa system that may be on a
work site somewhere across the country.
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PN708

PN709

PN710

PN711

PN712

PN713

PN714

PN715

PN716

THE COMMISSIONER: So is the word servicing relavdo you say?

MR HARRIS: Sorry?

THE COMMISSIONER: How relevant is the word semg?

MR HARRIS: We would say that the ongoing monitgrand addressing faults
that is performed by the flight deck operatorseiviging that equipment the
computer systems. Monitoring we would say, we stiafgo is a form of
maintenance of those systems and ongoing solvipgaiifiems. The
reconfiguration of channels and peripheral devieesay is actually structurally
altering the systems.

THE COMMISSIONER: What is that — | can’t see sek right, and do you rely
on the word repairing?

MR HARRIS: Yes, we rely on the word repair, thare all kinds of fixes that
have been described today, including moving data fone place to another, are
actually there to repair the system. We’ve alsth $@me evidence about the - - -

THE COMMISSIONER: What do you say, what'’s theibass equipment then,
do you say that shouldn’t be read as hardwardpitlsl be read as hardware and
software should it?

MR HARRIS: Yes, computer, | mean we've heard euice today - - -

THE COMMISSIONER: I'm trying to understand whaiyre putting to me,
what is your submission?

MR HARRIS: We've heard evidence today that th@sekers deal with
computer systems so the system is you know thenMzeiedand the software
components of that computer system.

THE COMMISSIONER: Wasn't there evidence that omhgineers repair
hardware?

MR HARRIS: | think that evidence was given, bihihk there was also
evidence given about the tasks that IBM flight deckkers actually perform
which is to do things like reset the devices, réigome them and change the way
that the processes which are part of the hardwiareesystem actually function.
So what the flight deck workers are doing is theyiasuing commands from the
IBM flight deck that change the way that the hardvanctions. So performing
service maintenance and repair remotely by isscamgmands from the flight
deck.
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PN723

PN724

PN725

PN726

PN727

PN728

THE COMMISSIONER: My question was don’t read thute out to me, tell me
how you say the evidence relates to the rule. 'Jhatat | was asking, so if
you've finished that’s fine.

MR HARRIS: Yes, just to say that there was alsme evidence about the
ongoing developments within the information tecloggl industry and the kinds
of maintenance, repair and servicing that are peréd by IBM flight deck
workers aren’t uncommon across the industry, teeadiroad range of
maintenance that’s done on hardware devices, likégps, a whole range of
computer equipment that's now done by going tovtbek location and plugging
in a computer and issuing commands to you knowirgpavice and maintain the
hardware. So it's also the development of the semepair, maintain and service
within the industry and their relevance to the t¢artdion of the rules.

THE COMMISSIONER: What do you mean? are you lagkat me and you are
saying that's the end of it. Have you got any tjoas?

MR HARRIS: No, | don't.

THE COMMISSIONER: What do you say about membegrsliithe ASU?

MR HARRIS: The ASU has members in the systemsatjo section at the
IBM flight deck so across - - -

THE COMMISSIONER: Sorry in the systems?

MR HARRIS: In the systems operations, so acreedatch operators and the
infrastructure operators. There are also membemstwork operations and many
of those members have been members since befobathaining period was
initiated.

THE COMMISSIONER: Something you said to me eadieemed to be talking
about the infrastructure operators, are you saginghing to me about the batch
operators?

MR HARRIS: No, we have no submissions to makeuabwe work done by the
batch operators.

THE COMMISSIONER: Did I hear rightly that you darou have members
across the — some of the systems, have they? @taliing about the evidence
of M1 | think it was. The functional breakdown w@site interesting, so your
membership, you have membership at the centre.

MR HARRIS: Yes, soit’s - - -
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PN738

PN739

PN740

THE COMMISSIONER: It's a question I'm asking,tisat what you're saying?

MR HARRIS: Yes, so we have members in systemsatipeis and members in
network operations, in terms of those functions #pgply in the flight deck.

THE COMMISSIONER: Mr Harris | think it's — | dohknow whether it's
foreshadowed, but I'll hear from Mr Meehan on tlit's, probably likely I'm

going to reserve my decision as a result of toddyt | just want to ask you about
the terms of the order you're seeking. | ask tpisstion in the knowledge that
the Commission has a facilitative role in relatiora 451 applications. There are
some authorities around about them but the questidghis will be subject to
granting of — not refusing the application but just trying to cover the bases.

MR HARRIS: Yes.

THE COMMISSIONER: About structuring questionsainvay that the persons
who vote on them, are clear on what they are vdongnd I'd have to say that |
think that the questions are fairly clear, but ihdhhad been — had you considered
— | can’t find the questions, wont’ be a secondd Wou considered rather than
asking one catch all question asking a series e$tipns so that a person could
know what they are voting on an unlimited numbebafs on overtime, or
secondly, rather than — in other words rather tsking one question, nine
questions.

MR HARRIS: We had considered structuring the ¢joesn that way. The
question that we’ve actually put in the applicati®ased on a question that was
put in a recent matter in relation to RailCorp.

THE COMMISSIONER: Was that a Full Bench? I'mt bound to follow - - -
MR HARRIS: No, it wasn't a Full Bench.
THE COMMISSIONER: No.

MR HARRIS: The members of the ASU when they nmre28 June voted on this
guestion so you know that’s why we put in the goesthat’s was endorsed by
the members at that meeting.

THE COMMISSIONER: | think I've got the answerny question that's the
guestion you want to go?

MR HARRIS: Yes. We have no further submissions.
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THE COMMISSIONER: Okay thanks Mr Harris, yes Mebkhan.

MR MEEHAN: I'm interested to hear there’'s no fugt submissions because
I'm not sure Commissioner what | need to addré&¥s. understood - - -

THE COMMISSIONER: Just address how the evideetates to your
submission, your outline of submissions.

MR MEEHAN: Well I'll come to my apprehension, tha there’s no
submissions about batch operators, there’s no ssiions about anyone else,
other than the infrastructure operators. | mugtvea came here understanding
that the — both the purported notice initiating lla@gaining period and the
proposed collective agreement were to apply tthallemployees at the flight
deck. No submissions are made about eligibiliheothan in respect of one
group of those people.

THE COMMISSIONER: | asked you that question aplewf days ago and |
thought you said to me that it was your view tihat Act said you only had — you
can — a union can be a party to a certified agreeprevided it has one member.

MR MEEHAN: Yes we accept that. The point I'm nrakis when there’s no
submissions put against us in terms of eligibiittyanyone other than
infrastructure operators, | don’t know whether &&iany utility in me addressing
the Commission on those other people. We don'h év@w what - - -

THE COMMISSIONER: No, no, it's your objection’sityour objection, you
have made the objection, you have to make the tjecThey don’t have to
counter the objection you have to make the objactio

MR MEEHAN: Well with great respect Commissionaving - - -

THE COMMISSIONER: | said to you, | said if theseople — and | haven't
heard from you yet, but what my point the other dag if IBM — if these people
are covered by an existing award, which I'm noesafout, but if they are why
shouldn’t | take the position with prima facie gasi, and hear your — and you
have the carriage of the — of demonstrating they Homehow or other, how they
are not eligible to be covered by a Workplace agess.

MR MEEHAN: There is no prima facie position tlzatty of these employees are
covered by the award. It's not being submittetezito that effect by my
opponent. That's why I'm raising this, why do letkto address matters other
than infrastructure operators, when it's not eveerbsubmitted against us that the
other employees fall within the eligibility rulé&Nothing at all, nothing said. But
Commissioner if you are telling me that you exd&dl to bear the onus of



satisfying you that all the categories of peopkiaeligible | will address that
task.

PN751
THE COMMISSIONER: | didn’t say that. | said | weto hear submissions
about all coverage and I'm saying that if theseppeare covered by an award, an
existing award, why shouldn’t | take the prima &pbsition that therefore if they
can be covered by an award they can be coveredMyrkplace agreement.

PN752
MR MEEHAN: But how is Commissioner how is the Quission to determine
the question of the award. No submissions have besle that it covers any of
these people. No submissions made about the ibitigif employees other than
infrastructure operators to come within the scdpdh® award, and the award is
framed in such a way that its scope and incidertuelwyou’ll see in clause 6
picks up on the union’s eligibility rules. Thattige person - - -

PN753
THE COMMISSIONER: You should make submissionsin respect of your
case and how the evidence relates to your case.

PN754
MR MEEHAN: [I'll do so, well I'll start with the ward because it appears to be a
matter of interest to the Commission. Clause thefousiness equipment industry
technical service award 1999 is binding on IBM Aaka as a respondent in New
South Wales. But one must go to the clause dealitigthe coverage of the
award, that is it's scope to see in respect of wkimployees it extends. Clause
6.2 relevantly states:

PN755
Subject to the exemption specified in clause &quey and organisations
exempted from coverage under the whole award daitesections of the
award, this award shall apply to employees engagex in connection with
in subsection 6.2.1 servicing, repairing, maintami structurally altering,
and/or assembling business equipment but exclutimgepair and structural
alteration of typewriters.

PN756
Then 6.2.2 SOI’tiIIg, paCkillg and despatclling busia iplnent parts and
Supplies thereof - - - qa

PN757
THE COMMISSIONER: That doesn’t seem to be relévan

PN758
MR MEEHAN: No one has suggested that has anyaelee. 6.2.3:

PN759
Every operation process, duty or function carrieday performed incidental
to the business equipment industry —

PN760
Well no one has suggested that has operationgesdack to 6.2.1 which as |
say picks up directly on those words in the eligiprules of the union that are
relied on by the ASU.
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PN769

PN770

THE COMMISSIONER: Well clause 18.2 seems to rédesix levels of
technician and junior employees, have we beennglébout those in your
evidence?

MR MEEHAN: Sorry clause?

THE COMMISSIONER: 18.2.

MR MEEHAN: No, because what | will be addressimmpn is whether any of
the work performed by employees at the flight decket the description in 6.2.1
of the award which defines exhaustively its coveraghat is unless you meet
that description clauses about classificationsragievant, the award is only
binding in respect of these people and so thasleaeldirectly to the eligibility
question. It's relevant to both the scope of tvaral and its relevant to the
jurisdictional question that we agitate in thesecpedings. Can | just made this
observation? The fact that IBM is bound by an awedoes not of itself mean that
it is bound in respect of all of its employees.aff$ perhaps a trite observation,
that is why | bring the Commission back to clausthét is the employees in
respect of whom, the award applies.

THE COMMISSIONER: Okay, can you help me a bitlier on the business
equipment industry clerical officers award. Aresygning to talk to me about
clause 3 of it, is that — I'm curious because hkhat the initial day you said this
was something to do with the clerical industry eatthan the information
technology industry.

MR MEEHAN: It's not something suggested on oulesof the table. There is
not — I'll address it directly.

THE COMMISSIONER: | just thought — well what's yoview is on respect of
clause 3 of the business equipment industry cleoit@ers award?

MR MEEHAN: [I'll come to that, but can | say whitee're locating the award,
there is not a skerrick of evidence of clericaksagerformed by anyone at the
flight deck. The Commission has had all the evigeaibout everyone that we’'ve
been able to muster covering all the groupingsgbleyees. Not one of their
tasks could be fairly described as clerical - - -

THE COMMISSIONER: Well | can’t recall any word#tered to that effect, but
we’ve had a fair bit of duty statements and stafided up so.

MR MEEHAN: Yes.
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THE COMMISSIONER: I'll have to have another loakthat, but that’s your
submissions that amongst all the witness statenagmtattachments thereto,
there’s no clerical work.

MR MEEHAN: No clerical work, none at all. | nowave the benefit of clause
3.2:

This award shall apply to all persons engaged ig alerical capacity and or
engaged in the operation of shorthand writers amidsts and/or on calculated
billing or other machines designed to perform asiasin performing any
clerical work whatsoever.

That bears the hallmarks of many clerical awardsutiphout New South Wales
and federally and | would only be repeating mysekay there is not a skerrick of
evidence of any work that would meet that desaiptiNow might | then - - -

THE COMMISSIONER: Well | would find it helpful ifou could address the
evidence as it relates to the eligibility — whait igart 5 of clause 5.

MR MEEHAN: I'm coming directly to that. Yes cdrsay firstly we rely on the
short outline of submissions that have been filed.

THE COMMISSIONER: Yes, I've had a chance to l@khat.

MR MEEHAN: Itis only an outline and | will addse in more detail the matter
that you've raised. But what seems entirely césabetween the parties
Commissioner is that the question about which tisegedispute is whether or not
any of the work performed at the flight deck by émgpes is work that would
engage the relevant eligibility rules and thats igsue.

THE COMMISSIONER: Certainly.

MR MEEHAN: Now what I've attempted to do in thatbne is simply trace
through the relevant statutory provisions by refeesto which we say this
eligibility question is engaged. Might | just dedth that before | come to the
evidence? The first proposition you'll see in paegh 2 is that section 451 of the
Act is the provision which prescribes who may makeapplication for an order
for a secret ballot. You'll see in subsectioni{ays:

A person referred to in subsection (3)-

And I'll come back to that:
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-may during a bargaining period —

PN784
| pause there to say the reference to a bargapengd must mean a reference to
a valid bargaining period and so during a validgbaring period one of the
persons referred to in subsection (3) can makeppécation. Then if one turns
to subsection (3) it says:

PN785
The following people may apply.
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And in subsection (a):
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If the bargaining period-
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Again one reads that as a valid bargaining period:
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- was initiated by an organisation of the employ¢lest organisation.
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So the question of whether a valid bargaining pkerists becomes a real
guestion because it effects the standing of a pteg@pplicant for a secret ballot
order. That is, if the union makes this applicatioey can only do so if there’s a
valid bargaining period initiated by that unionthere’s not then the standing
effected by section 451 subsection (1) and suluse¢s) would not be satisfied
they would have no standing to make the applicadiwthit would follow that it
would not be a competent application to invoke@oenmission’s power.
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Now section 423 of the Act deals with the bargajnperiod and subsection (1)
states:
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This section applies in relation to a collective@gment that a person referred
to in subsection (2) wants to try to make if theeagnent if made —
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Then sub paragraph (a):
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- will be made under section 327 or 328 —
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| pause there | will be taking you to section 328ck has some relevance. Then
in subsection (2) if:
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(2)(b) an organisation of employees wants to trynttke a collective
agreement to which this section applies —
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Now that is referring back to subsection (1), teetiosn applies to an agreement
which if made would be made under section 327 & 3o that is the gateway, it
is dealing with — the bargaining period is dealvith a particular collective
agreement relevantly for this proceeding one thaeide would be made under
327 or 328. If | can ask the Commission to go2d,3/ou’ll see that's an
employee collective agreement section 327 andisaitt presently relevant. 328
is presently relevant, it deals with union colleetagreements and says:
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An employer may make an agreement in writing wikh @ more
organisations of employees if when the agreemeantide each organisation
has at least one member who's employment intoesimgginess or part of a
single business of the employer will be subjethéoagreement and-
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Importantly:
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- is entitled to represent the industrial interestshe member in relation to
work that will be subject to the agreement.
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That is where the questions of eligibility raiseitthead, that is, the only union
collective agreement envisaged as being able todske under section 328 is one
between an employer and a union which has at teeestmember in the relevant
Workplace and is entitled to represent that menstdadustrial interests. So when
one goes back to the bargaining period provisiof2 it is contemplating
relevantly a bargaining period — | withdraw thdb+the purposes of section
423(1) it is contemplating a collective agreemdrthe type in section 328 which
requires the existence of a union member at thekj¥ace in respect of whom the
union is entitled under its eligibility rules topresent their interests.
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Now that involves unfortunately at tracing baclotigh the legislation, it's not
drafted in the most ideal way, but in our outlihe proposition we come to at the
end is to say, unless the Commission is satisfiatidne or more employees at the
flight deck who are proposed to be covered by tilective agreement in respect
of which the bargaining notice has purportedly bieérated, then there is no
standing to make application for a ballot ordehatfTis the proposition and that is
what then brings me directly to the eligibility gtien. First | need to address the
evidence relied upon by the ASU.
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The Commission admitted some evidence over objeetia | think
Commissioner you indicated that that evidence wbeldeceived but you would
consider what weight was appropriate to be giveih t&o | come back to
paragraph 19 of Ms McManus’ evidence and | respégtéubmit that you would
give absolutely no weight to the evidence wherdig/ states that she has no doubt
that their work fits within this industry as defthe the rule above. That is
nothing more than an assertion, or opinion, witreo foundation based on an
analysis of the word, perform. Commissioner yow itave the benefit of |
submit, a fairly comprehensive account of the wmekiormed at the flight deck.
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You've heard the evidence there has been verg ttthllenge to it, other than in
respect of some of Mr Grassie’s which I'll come fthat is the platform of
evidence | respectfully submit you need to take axtcount and give weight to,
not bold opinions that the work without doubt fite industry as defined. That is
totally unhelpful evidence. The same goes for gragh 22 when the evidence in
relation to Mr Micudaj states his position involveaintaining service and
repairing and structurally altering this equipmeNDt only is that evidence
contradictory to the evidence given by Mr GrasBig, it is just an opinion based
on hearsay.

No effort to even try to arrange for Mr Micudajatiend here and give direct
evidence about what he does. Nothing of that kimdl yet an assertion about
what his position involves, and purporting to maitalp to the eligibility rule, it

is entirely unreliable and should be given no weigh my respectful
submissions in any event you would unreservedliepidr Grassie’s evidence as
to what Mr Micudaj does because Mr Grassie hasrobdet.

THE COMMISSIONER: Are you submitting that | shduhake a Jones and
Dunkel inference?

MR MEEHAN: No, no I'm not.

THE COMMISSIONER: Don't break your train of thdug! was just asking.

MR MEEHAN: No, one ought to bring their best eafite there’'s been no
attempt at all to bring the person who can giveols evidence or even someone
who has observed the work. Ms McManus hasn’t eleserved the work. What
possible foundation other than hearsay can shefobaver conclusions.

Mr Grassie comes here, he tells the Commissiondh&erved Mr Micudaj’s

work and here’s what | say about it as a mattdactf here’s what he does as fact
and the Commission would prefer that evidence.

Opinions about coverage of other unions withinitftistry is with respect is
unhelpful and really irrelevant to the question nmefore the Commission. The
guestion before this Commission is whether the eggas at flight deck are
employees who meet the description in the unioliggbdity rules. The question
of whether some other union might within its elilith rules may be able to
cover, or not be able to cover those employeesits grelevant. Before |
embark on an analysis of the evidence there’s hivigs | wish to raise. Firstly,
my opponent appears to rely on that part of thgglelity rule which at least
numerically appears to be in clause 5 and theonitess under part (a) description
of industries and then it is part (v).

That is the industry coverage that regulates aeiie the industry coverage of the
union. one has to have a look at those partseofitles which actually deal with
the eligibility of particular workers for memberphiThat after all is the question
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before the Commission and that it seems is to bed®r dealt with in still part 5
but part (b) deals with eligibility for membershipoes the Commission have a
full set of those?

THE COMMISSIONER: | do.

MR MEEHAN: | am looking at page 7 of 201, if theadf any assistance.

THE COMMISSIONER: Got it.

MR MEEHAN: Okay that's where eligibility for menabship - - -

THE COMMISSIONER: Just a second.

MR HARRIS: | don’t have a copy of the rules witte.

MR MEEHAN: Part 5 of that part of the rules whitte Commission will find

on page 12, at least on the copy that | have pag# 201, is the part dealing with
eligibility for membership. You see that part {a) withdraw that part 5, (v)
subparagraphs (a) and (b) | submit with respectthizd is the provision that
really the question for determination hinges upoa i&'s not dissimilar in it's
terminology to the industry description, but it pides, | won't read it all, but:

An unlimited number of persons who are employagsaelly employed wholly
or partly in the servicing, repairing, maintaininggructurally altering or
assembling business equipment, excluding typewxiter

Then it goes on to articulate some exceptions laed the last sentence without
limiting the generality of the foregoing the termsiness equipment shall be
deemed to include inter alia, cash registers, atouy machines, adding
machines, calculators, computers and peripherapewnt. You'll see there’s a
very close alignment to that provision and the stducoverage provision. But
that in my submission is the set of rules agairgtiwthe Commission needs to
test the evidence.

The other matter | wanted to raise by way of inticttbn in my respectful
submission the Commission ought to approach thentaw before it by analysing
the evidence in respect of each of the functioatdgories within the flight deck
and making findings as to whether employees peifayiwork within those
functional areas, are fit the eligibility descrgti

THE COMMISSIONER: Just a moment please. | jushder whether we need
to go down that route, or whether Mr Harris has entle concession that his
members are employed in the systems operationsetmerk operations areas,
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and you are not relying on membership in the sgcaperations service
restoration and incident management areas. Mrig?arr

MR HARRIS: That's correct Commissioner.
MR MEEHAN: Well this comes back to the issue thatised at the outset.

THE COMMISSIONER: Well I'm just trying to help he if your submission is
that to be able to initiate a bargaining period yaust have one member in the
area, who can represent — for which the union epresent their interests, isn't it
convenient to only address systems operations aivebrk operations?

MR MEEHAN: Well | perceive this difficulty Commésoner and at the end of
the day my concern might not be well founded onight be but looking forward
to the question of whether an order might be madeeaend of the day, there will
be lists of members or purported members thatheilforwarded to the nominated
ballot agent and we have no way of knowing whethey are going to be
confined to any particular grouping within here @skems tome it would be
important in determining these proceedings forGbenmission to identify in
which functional areas employees would be eligiblenrol.

Otherwise the real potential is there might be mensipurportedly enrolled in
some of these other areas who might — who it nbghproposed participate
somehow in the ballot, we don’t know when on thalgsis I'm inviting the
Commission to do, they would not be eligible witkie rules. So that seems to
me to present a real difficulty.

THE COMMISSIONER: I'm not sure how to solve tloate off the top of my
head. You would — if an order was made, the engsles/required to give a list of
the names of all persons in the area, which woelthbk flight deck to the
Electoral Office.

MR MEEHAN: Yes.

THE COMMISSIONER: The union is required to givésa of its members to
the Australian Electoral Commission and they condugallot of the second,
provided they fall within the first. This mustiie an unusual situation, this must
apply everywhere | suppose, every ballot. Someoidd slip in and say they
were — but anyway this is your submission and Bttihg you present your case, |
just don’t know how this is not a case — you knoilithis was a rules committee
type thing, | could understand, but these are mdicgs for a 451. Now | think |
just have to say, just make your case and I'll tavilink about it, because |
don’t know off the top of my head how you get arduhat one.

MR MEEHAN: Yes, well | might - - -
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THE COMMISSIONER: Other than he’s conceding theas not relying on
membership in the security operation, servicepratibn and incident
management for the purposes of these proceedihgwithat's what he’s saying.

MR MEEHAN: Well one might ask does that mean ¢hisrno intention to have
anyone other than systems operators and networktmpg participate in the
ballot? If that's what it means, that's one thing to illustrate in the process - - -

THE COMMISSIONER: Well shall | ask the question?

MR MEEHAN: If it pleases the Commission.

THE COMMISSIONER: This is, Mr Harris, this is cgteon for you. You're
following what Mr Meehan says, if the order is maalgour favour they’ll be
providing a list of members, the employer wouldobeviding — well if the order
is made in your favour — the employer would be ffimg a list to the Australian
Electoral Commission of all employees of IBM Ausiiat the IBM flight deck
national operation centre New South Wales. Andllybe providing a list of all
members of the same thing | suppose, of all memiferse union who are
employees of IBM Australia at the IBM network fligtheck national operation
centre.

Now that could change in time, but | think the digesthat is being asked, if —
and this is a question of the here and now, natleet might be in six months
time, he is asking the question are you preparedktice any concession as to
whether or not that list would be limited to pers@mployed in the systems
operations and network operations areas? A siggder no with no - - -

MR HARRIS: It depends on what you're asking Comssioner. Are you asking
for a proposed amendment to the draft orders ahamylike that?

THE COMMISSIONER: No, no, absolutely not, | wagng to — we have to go
back — submissions were being made, persons whetbaye eligible, what
membership do you have and Mr Meehan is going dness the evidence as it
relates to all the employees employed at the et@etnd | said | thought you
were not asserting that you currently had membgerséyond those two years.

MR HARRIS: That's correct.

THE COMMISSIONER: | think you nodded to me thatsaso and | said to

Mr Meehan well you don't really need — perhaps gon’t need to address the
evidence in respect of the other areas, the sgapérators, service restoration,
or incident management, he said well how coulddéhdt because it may be that
members of your association might, might be in ¢haeas, might be voting.
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MR HARRIS: | can assure the Commission that tlaeeeno members in those
areas.

THE COMMISSIONER: | think he was asking any li$tis is just a question
you don't have to say yes — would you - can yoe geme undertaking to IBM
that no persons, or no membership — there woultbggersons who are members
of the association in those other three areas wihddibe voting, whose name
would be presented to the Australian Electoral Cagsion in order that they can
vote?

MR HARRIS: Yes.

THE COMMISSIONER: In the forthcoming ballot shdwdn order be made in
your favour? You don’t have to accept it, but eéhitiis it's offered to you.

MR MEEHAN: In the light of that Commissioner cdulask for a five minute
adjournment to take instructions?

THE COMMISSIONER: Certainly.
<SHORT ADJOURNMENT [12.10PM]

<RESUMED [12.21.08PM]

MR MEEHAN: Thank you for the indulgence Commiswo. Can | come to the
evidence and when the Commission is testing theéeegie about the work
performed as it were against the eligibility rulesyvite you Commissioner to
apply the principles that have been | submit wetifled as to how one construes
eligibility rules. I've endeavoured to summariee proposition in paragraph 10
of my outline which is that eligibility rules are be interpreted liberally and
according to their ordinary and popular meaning.

There is reference there to the Isaac case anel @nerthers, but that proposition
is well accepted. When courts talk about inteipgetligibility rules liberally it
means you don’t take an unduly narrow approaclohsituction. But
nonetheless, the focus is on the ordinary and popoéaning. Now can | begin
with Mr Grassie’s evidence and I'm going to takiialy methodical approach to
this if | may. Do you have a copy of his?

THE COMMISSIONER: Yes.

MR MEEHAN: So | can perhaps start this exercispasagraph 10 and just to
remind the Commission about the different functidegels within the NOC,
which is the national operations centre and remine
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THE COMMISSIONER: Are they the coloured onesf just replacing my
black and white ones.

MR MEEHAN: Yes, the coloured ones.

THE COMMISSIONER: Paragraph 10 yes.

MR MEEHAN: Perhaps it's a good starting point dademind the Commission
that Mr Grassie’s evidence is essentially dealiit wystems operations in 10.1.
that is the starting point and can | go directlp&magraph 12 where he states:

The overall function performed in the systems dj@na is the monitoring of
all computer systems hardware and software in agaoce with client’s
service level requirements.

Now you've heard Mr Grassie talk about the very yndifferent service level
requirements there are, but if one accepts fonmtbment that they are just the
specific contractual requirements between IBM asdlients, the task is here to
monitor the systems hardware and software. Heithportantly deals with how
that is done in paragraph 13. He refers to a mong console which is accessed
by the operators on a computer screen. | pause théndicate in the photos that
you have you will see that there are some screéihvghow the monitor that an
operator looks at and perhaps because these awgntiered, could | perhaps
show that one to the Commission.

They are the monitors through which access is gmmnghat Mr Grassie
described as a console. In paragraph 3 he explans- | withdraw that — in
paragraph 13 he explains that a monitoring consa@ application that displays
on screen data, regarding the status and integfritye system and so when the
Commission sees those screens there is data désipdayit, that is information
that is being displayed via the console applicatibie says in 13.2:

It indicates to the operator the need for furthetian in the event of a
deviation from normal operating status.

The console is a window for the operator to lodk ithe system and see whether
it is working normally. That is the interface,ibwiere between the operator and
what is happening within the system and the congeierates alerts and displays
information which will indicate whether the systésroperating normally or there
is some deviation. So that is what is coveredimgaragraphs 13.1, 13.2 and
13.3. Alerts are generated to the operator t@teita particular action and lastly
he says there:

It facilitates input by the operators into the colesto effect first level problem
determination which may involve recovery action.
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So there is a keyboard and some commands can éeeirtto the console by the
operator. He then explains in paragraph 14 thetthre 88 computer screens and
if the Commission looks at the other photo, yosék a portion of the flight deck
and | will show that.

THE COMMISSIONER: We don't need to mark theseadt?

MR MEEHAN: | don'’t think so, Commissioner. yoldee there the operators in
various clusters within the room viewing the sceeand those that are working in
this area that Mr Grassie gives evidence aboutaeressing the console. Then he
explains in paragraph 16 that there are two categof operation within systems
operations, they are the infrastructure operatinkbatch operations. He says
that there are specialist teams of operators wagdh. Now just pausing there, the
evidence goes no further than to indicate the pyirtask is one of accessing a
console to monitor a status of the system.

No suggestion of any interaction in a physical eamgh any in terms of altering,
repairing, maintaining any equipment, the termiadhere it's a means of access
to a console, which displays information to be naneid by the operator. He
touches upon the shift system. Suffice to sayttiere are operators on the flight
deck around the clock. He then deals specifidgallyrn with infrastructure
operators and batch operators. In 19 and perh&psstrepeating what | said, he
indicates the infrastructure operators log on édbnsoles via the computer
screen in the flight deck area and monitor andyaeatihe information of data
display.

Again, and I'll come to address the rules themseltlgere is no marrying up there
between those tasks and repairing, or maintainirggracturally altering or
servicing business equipment. This is just viewirigrmation and analysing it.
He says in 20, a major part of their tasks involetvely monitoring event
consoles for alerts. So the system itself genei@tealert message that may
indicate problems with hardware, operating systamsub systems. He then — so
that’s the monitoring side, he then says in 21dlae some scheduled tasks that
are required to be performed by infrastructure afges using the consoles.

These are tasks that are performed periodicallytiaeyre provided with a check
list by the team leader and that's dealt with iragaaph 22. Those tasks are
completed by the operators using commands or igsgommands to the console.
You type them in on the keyboard and commandssareed via the console. 24
he makes the point that as operators become mpegierced in monitoring data
they are better able to analyse it and see patieihand deal with it accordingly.
Importantly, in my submission paragraph 26 he makegpoint that the work is
undertaken remotely from consoles.

| ask the Commission to have at the forefront afrymind that the hardware and
the systems and the equipment in respect of whismtonitoring might relate is
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not equipment stationed in the flight deck itsétfcould be hardware at a client’s
premises, miles away. It could be some equipmeuasdéd upstairs in the data
room. But it is not equipment that is in any wénygically attended to in the
flight deck. This is all a remote function the Keywhich, if | can use that term,
is via the console on the screen. He does makgdinéin paragraph 26 that
rarely if the hardware is physically located om sit the Baulkham Hills facilities,
operators may access consoles which are attachbed tardware in the same
manner in which they perform the work remotely.

So they can plug into hardware and perform the samtoring task. Now it
doesn’t need to be remote, but the set up is hattthis the suite of services
provided is done remotely. Now that is the suraltwt the way Mr Grassie
describes it of the infrastructure operator’s roléere is no suggestion nor could
there be of any such operators leaving the fliglukdo attend upon physical
pieces of business equipment to alter them, tacethem by any physical
means. Indeed there could be no suggestion in imyisgion by monitoring
alerts and then taking action to support levelstanough outside providers, that
the operators themselves are repairing or maimigior structurally altering or
servicing equipment. They are monitoring informatgenerated by a console or
displayed by a console, and then certain actiomsaken where remedial steps
are needed and I'll come to that.

He deals then with batch operators and the batehatqrs also are performing a
monitoring role, they’re operating the operatiorbatch schedules. Now | must
confess | had trouble understanding what a batetdde was, but Mr Grassie
explains what it is in his words in paragraph &% an ordered list of batch jobs
that run on a given day. A batch job is a univofk that runs on a computer that
tells the system to stop start or perform somerdthrction. | think what he says:

There could be hundreds of thousands of batchpeb®rmed in a schedule
and 65 million batch jobs are run at IBM every year

So these are jobs that in the ordinary course bsera any problems would just
run themselves on the system and the batch opeasatwre to monitor that that
operation is performing without a hitch. He giwebelpful illustration in
paragraph 29 that if one takes a financial institutlient, it will have batch jobs
streams relating to its general ledger applicagiod it will have batch jobs
streams relating to its credit statements appboatiSo in the ordinary course
those jobs will take place, but the role of therapar is to monitor that there are
no breaches and that point is made clear in pgrhdd@. Again there is a degree
of analysis of the information displayed on thesmia.

In 31 if a batch job fails — | withdraw that — at¢ajob fails if the work in it does
not complete successfully as scheduled and hespouttthere can be many
possible reasons. The most common would be thaeigase of backup of data
where there’s not enough disk capacity and Comonssiyou engaged with

Mr Grassie about that type of problem. Indeed VasSie indicated how that
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problem would be dealt with but didn’t involve sopigysical attendance or
physical change or alteration or service into ayigment at all. It was able to
be attended to as Mr Grassie put it by some commantgred on the keyboard.

He says in 32 when a batch job fails a alert iseggted and displayed and then
the steps to be taken and remedied at failure waeyeind upon the client’s
procedures. That is the client’s procedures radatd the failure and the nature
and urgency of the batch job. Mr Grassie talketbims of criticality and the
complexity but the Commission needs to bear in prinat some of these
difficulties might be difficulties that can be rdietd by the client itself. The
monitoring role does not by necessity entail arrafoe or somebody at IBM, that
is an employee of IBM remedying the problem.

It might involve calling in contractors, enginedtsnight be able to be capable of
remedy by the client itself. So he says in thagla above, the remedial action
would either be to check the disk space and trycaedte space and re-run the
batch job or to escalate the failure to a secowel lsponse which may involve
calling out technical support. That's an illusivatof the point I've just made.

He says in 33 the batch operators become spediattsgy can become
specialised in a specific client sense becausedbee to learn over time, how
the client’s particular batch jobs and streams ajgesind what to look out for
when monitoring the operation of those jobs.

Now importantly in 34 he deals with what is to tghace if the monitoring alerts
the operator to a batch failure. Firstly, it'smtiication of the failure and the
source of it, analysing the failure to determinestiler it requires actioning. So at
this stage one is still ascertaining what the mabiight be. Next is to raise a
problem docket. Mr Grassie gave some oral evidabogt that. That | think he
described it that is the key source document ferggneration of work within

IBM, a problem document. That is raised as it weréhe IBM system and
identifies by way of short description what thelgdemn is.

Then there is a documented procedure to followmédion of the batch failure
and indicates the steps taken. Depending on fra®edures and according to
the operators expertise and capabilities, theettike the first level action and
Mr Grassie gave some examples of that to correctaifure at their monitor, or
they escalate it to second level support. Soithassence is the problem and
overwhelmingly | submit it’s one of monitoring asteintification of problems and
where possible attending to the problems via theitooor where expertise and
capability dictate escalating or criticality, estalg the issue to someone else.

In my submission none of that warrants any findhmaf it can be married up with
the words, servicing, repairing, maintaining, stuually altering, and or
assembling business equipment. It is overwhelmgiaghonitoring role. No
doubt there are many others within IBM, but ndilight deck who have a role
that involves, servicing, repairing and alteringlipgnent. There are engineers
who do that, and Mr Grassie made very clear thet stemarcation within IBM
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between those who have authority to attend and aiteepair hardware and the
like and those who don’t have authority.

At 35 he deals with another task involving the sgst with change
implementation of applications and that involvespging a batch job, changes
then implements the application the batch opematibrestart. Again a simple
task but not one falling within the descriptiortle rules. He makes the point in
37, perhaps it goes to the ultimate question ther@igsion has to deal with.
These batch operators do not physically deal withiafrastructure or equipment
and they don’t enter the data centre which is erflthor above where there is —
there are servers or hardware and they don’t do tha

Now when the Commission carefully considers thadewe and understands the
true nature of what the system operators on theéhand and the batch operators
on the other do, in my submission you wouldn’t fthé necessary connection
with business equipment. That is, being employhdlly or partly in the
servicing, repairing, maintaining, structurallyesing and or assembling business
equipment.

THE COMMISSIONER: What do you say business eqeiphis? Are you
suggesting that business equipment from a compuoiat of view is hardware but
doesn’t include the software that is installed ¢oer?

MR MEEHAN: Well business equipment could captimens of hardware, I'd
not cavil with that for a moment, but as to softevar -

THE COMMISSIONER: I'm thinking like you know a whing machine for
example, let me say something silly, well washirachine is you know the lot
isn'tit? It's what makes it tick, it's the motat’s an electrical motor, there’s
push button controls, there’s a little bit of akts of things in there. Now we say
here’s a computer undefined, it does certain thegsuse it's been programmed
to do certain things. | was asking you the quesdahat when you're putting to
me the servicing, repairing, maintaining structtine, altering, are you talking
about the hardware, the hardware and the software?

MR MEEHAN: Well being uninitiated as | am, if bald put my understanding
in a simpler form. The software if you like is ietdded in the overall system, the
hardware. Now I'm not suggesting that you wouloki@at software in isolation. |
would accept that the equipment can comprise thewsae and software that it
should operate but | must say I'm not clear | ustierd how your question relates
to the rules Commissioner.

THE COMMISSIONER: [I'm just reading the words, mess equipment.

MR MEEHAN: Yes, what | do say is firstly the Conssion the starting point is
to say that none of the things — | withdraw thaerhaps put it in a more
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principled way. One could accept for example thatmonitor screen that
operators are looking at through which they actiesgonsole, is a piece of
equipment. It's a piece of business equipmenttdbe caught by the rules, the
work has to be partly, or wholly involved in seiwig, repairing, maintaining,

et cetera. So one can automatically discountdiese of business equipment that
they sit in front of.

One then has to ask, well business equipment eutsalflight deck whether it be
hardware at a client’s premises, whether it be sfumme of equipment in the data
centre upstairs and accepting for the argumenthiadés business equipment is
that equipment being serviced, repaired, maintaioesdtructurally altered or
assembled? One has to put yourself in this pos@fdhese operators and say
we’re not concerned with the screen in front of ylowt are you actually doing
any of these things to the equipment that’s outthat the client’s premises or in
the data centre.

Now whether or not that equipment has softwaré am hot, probably doesn’t
matter too much for the answer to that questioaor SDbmission is when you
properly understand what it is that these operatmsioing, that is primarily
monitoring the integrity or the operation the pnopperation of the systems out
there, you don't get to the point of saying thaytlare servicing, repairing, items
of equipment. They are monitoring the proper fioréhg of those systems and
they are alerted when there is a problem with éimetioning and they then can
take some steps in accordance with procedures.e Stps they are able to retain
for themselves which I think it is fair to submibm the evidence reasonably in
the scheme of things simple steps, ones that Hieuttior are treated - - -

THE COMMISSIONER: Practically, we are using therds complexity and
criticality | think it was yes?

MR MEEHAN: Yes, Mr Grassie is and when | say tiekely simple I'm talking
in the context of people who are experienced is &@néa of activity they might be
in. So the operators will do some basic tasksighaithin their capacity and
authority to do but there are procedures for etioglaroblems and remedial
action to others. Some of which includes enginedrs may well have to go out
to the business equipment and repair it or reptameservice it. But not these
people, it's not their job. That is why we sayrth&s not a marrying up of what
they do with these tasks.

No doubt one could say an engineer who goes aectdy a problem at the client
might be a person involved in servicing or maintagn but that's not this case. In
that respect the role of batch operator and imuagire operator is not materially
different. In no case are they out there or ind& centre, repairing or servicing
business equipment and it is not on proper coreiider of the evidence it's not
the case that they are performing those tasksghrthe console. They are
monitoring the system and acting upon alerts anefreshecessary escalating the
remedial work to others.
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Now unless you have any particular questions atimse roles, any further
guestions I'll move on to the other functions. Kilig first make the point, and |
know I'm repeating myself, apart from the netwogeaators to whom I'm going
to come to there’s no submission against us thabathem are performing work
covered by the rules, none at all. If the Commissvould weigh that up
carefully, one would think if the union were activasserting, they could
lawfully enrol its members under their rules, otheople within the workplace to
which they want to negotiate a collective agreentieey would come here and
make a submission about it. Can | ask you to gexkobit M4 which is the
statement of Mr Plasto? Do you have that?

THE COMMISSIONER: Yes.

MR MEEHAN: You may recall he deals with two pattiar groupings of

network operators and the security operations atglyCan | start with the
network operators and again | want to work cargftiifough this statement. The
first thing to note in paragraph 5 is that the GNMRich is the global network
management centre, provides network monitoringpsti@and problem solving to
IBM, that is both internally and it's customers daragraph 6 they manage in the
vicinity of 8000 network devices across the Asiaiffaregion for IBM and its
clients.

He gives some examples of the network devicesatigamanaged and describes
them. There are routers, network switches, pastkapers, firewalls and hubs and
he gave unchallenged evidence that none of thoseededepend upon a host
computer to be operational and he doesn’t regameh ths peripheral to computers.
They are not computers themselves they are dethe¢$orm part of a network.
Now in paragraph 8 he says:

Generally speaking a network device at GNMC isoesfble for supporting
are components that join a computer network togethe

He gives the example they join the IBM network te @f its customers and also
join one of IBM’s customers to a third party. Ndvwe team is known as a level 2
support group. It's charged with resolving netwprkblems that are identified
through monitoring conducted by the GNMC and protdeassigned to them
which are believed to be network problems. Soithdtoad compass is the scope
of the role. In paragraph 10 he introduces in na@tail the particular roles.
There’s a team of 12 network operation speciadiststhen four account
focal/senior operators — he says they could alstalbed network analysts or land
specialists.

Six of those only are permanent, the others argactors and they perform shift
work. They are all located on the flight deck.emtat 15 he comes to what they
do. He annexes the position description, but Itviarfirst come to paragraph 17.
He says:
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Network operators are responsible for monitoringigshosing and fixing
problems with networks from the flight deck. IBMtker data centres and the
many different customer networks serviced by IBMey do this using a
computer screen at their work station at the fligatk and logging into the
operation systems of routers and switches to uendevice configuration files
to work out where the problem is in the networkatTis from the core data
centre to the client’s site.

Pausing there, | hope I'm capturing this accuratelyat these operators are doing
is through the computer screen that you've se¢harilight deck, through their
computer screen they are logging on to these n&tdewices and they can view
through that logging in process, the configurafites to gain an understanding of
what problems are occurring on the network. Téisat a physical attendance
upon any network device and inspecting it and naji€aults. It's again a remote
log in view a device configuration file and findtomhat the problem is. This
work comes to them, you'll see in paragraph 18 avaoblem ticket and that can
come either from other teams or from the help desk.

In paragraph 20 if the problem is a network probigstheir role to work out
why a network device has failed and to fix the peabwith the device. Again in
21, they log into the networks remotely from trasks. They don’t make site
visits to the place where the problem has occuakgroblems are diagnosed
remotely. Now importantly in 22:

During business hours if a device fails they mrgipiort the fault with the
device to a level 3 network support person whoiniéstigate and
reconfigure the device if required.

So that’s an escalation of the problem, it's comen a problem ticket, the
network operator has logged on to the device, ld@ktdhe configuration files and
they may then report it or escalate it to a leveliport person. If it can’t be
resolved by that level 3 person, they’'ll returtoithe network operator with
recommendations on what to do next. Again, thislves logging into the device
remotely to fix the fault. Now it can involve rad@uring a device and | think
there was a question asked of Mr Plasto in croasa@gation about
reconfiguration and that is done through the loggmprocess.

In 24 they also set up what is described as sgiffara network to help diagnose a
problem. Again it involves logging into a routerswitch in configuring the port
to ensure the sniffer works. This can involve ptaiy connecting the sniffers to
router switches in the data centre. So there@resouter switches upstairs and
that can be a physical connection. But we’re ndahe arena with respect, of
servicing, repairing, maintain or structurally alltg of assembly business
equipment.

THE COMMISSIONER: Just take that in two parts.
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MR MEEHAN: Yes.

THE COMMISSIONER: Do you say the evidence sagsrtetwork device is not
a piece of business equipment or are you sayirigithat they do isn't to that
business equipment, isn’t the servicing et cetera?

MR MEEHAN: It's really the latter.

THE COMMISSIONER: Okay | was a little confuseldwasn’t sure on
paragraph 7 what that was actually wanting to sdnat you were going to draw
from paragraph 7. | didn’t want to interrupt ydlaw but you know just because
he says that he doesn't think that these deviaepeanipheral to computers, |
thought you might be going so far as to say thesewébusiness equipment.

MR MEEHAN: He says they’re not computers, he ghgy are not peripherals,
that was unchallenged.

THE COMMISSIONER: In his opinion.

MR MEEHAN: As to whether that falls within whethgevices can fall within
the description of business equipment - - -

THE COMMISSIONER: Within the terms of the rulesit in the terms of
whatever he does.

MR MEEHAN: Yes, | would not cavil with that propition he could, but of
course the Commission has to go further and say wwltlhe work in relation to
those - - - -

THE COMMISSIONER: Yes, so we come back to thetfpart. So it’s the first
part, it's the — this work you submit is not semd; repairing, maintaining,
structurally altering or assembling?

MR MEEHAN: Yes, it's monitoring the operation thfat and diagnosing the
problems through logging into the device and yolli mgte with respect that some
of the work in terms of rectifying problems candsealated to level 3.

THE COMMISSIONER: So would they deal with level®uld they? is that
what you say the evidence is, but the level 3, theyld go somewhere else?

MR MEEHAN: Well | think the answer to that lies paragraphs 25 and 26.
You'll see in 25 there’s engagement with third eerin relation to incidents. A
large part of the role of the operators to talledily to the customers of IBM
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when they experience network problems. In 26 #isg place calls with
technical people working in other areas to worktbetreasons for a network
problem. It's apparent from paragraph 26 that sofritke problems can — the
source of them can be from third party providdfsr example, a
telecommunication provider and so remedying thélera involves contacting
those providers and working with them in solving tietwork problem.

In 27 if a network device needs to be physicalplaeed for example at one of
IBM’s other data centres, the network operator asgk someone from the ITS
team to go out to the location and fix it. Soritdé — the operator is not involved
in the physical replacement or repair and indeeghges with third party
providers and internally with level 3 support tov@groblems rectified. In 28 he
says that if there is a network problem at the datdre, that is on the floor above
the flight deck at Baulkham Hills, the network oger may physically go to
where the device is located in the data centrerg@pldce it if that is required.

But again, with respect we’re not in the arenaen¥ising, repairing, maintaining

if one is replacing a piece of equipment. Migtitén move on to the security
operation analysts and this you will see introdwpate a different role. There’s

a team of eight security operation analysts, yae in paragraph 36 they work a
24 hour rotating roster. There is a job descriptmwhich I'll come, 39 security
operation analysts are responsible for monitordmagintrusion prevention systems
and intrusion detection systems for IBM and cliesftt8M. Those devices are
designed to identify security threats and vulnditgbi

This is perhaps an area that is easier to undersitam some of the other areas
because it is about keeping at bay external thteatgstems and monitoring the
system to ensure that those threats don’t becoduan’t generate into reality. In
40 the analysts monitor the systems from their agerypmonitors at the desks at
the flight centre and they use multiple computenitars. They receive alerts on
their computers notifying them of any anomalies icustomer security system.
That has some resonance with the way in whichstifsature operators receive
alerts. There is a system that one views andgiays alerts to indicate that
attention needs to be given to a particular indiden

41, if there is a breach of security the analystdseto follow security procedures
to resolve the issue. They are also required atyae security incidents they are
then required to provide network and security mamg and fault and
determination. | move to paragraph 44:

Security operation analysts will not fix problemistvhardware themselves but
will communicate with other areas and external fggto resolve a problem.
If required they will do basic hands and feet witthie data centre.

I’'m not sure what the turn of phrase hands andrisdty means, but there’s an
example given. They'll liaise with external hardeaendors and internal support
teams to assist with the resolution of a probldrey’ll attempt to solve a
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problem if someone is trying to hack into a systdihmecessary they’ll refer the
problem to another area and they’ll report a pnobie senior people within IBM
who are not on flight deck. Then there’s discussibout a team leader. Again,
the overwhelming focus of this role is on monitgrivia a computer screen alerts
in relation to security threats to a clients systérhe role does not extend in any
way to attending upon servicing hardware or repgiar altering it et cetera
within the rules.

Now if the Commission then goes to the annexurel awh’t want to particularly
dwell on those but there is nothing in those desiomns which would in any way
qualify or contradict | should say the body of Htatement. Perhaps on page 3 of
annexure GP2 you will see the description of raled responsibilities front line
analysts, provide network monitoring and fault deti@ation, resolution or
escalation for SNA, NBN firewall and other netwaksstems. Accurately record
any problem management systems network alarmsaautig.f Liaise with other
technical areas, awareness of customer servicks leten dealing with problems,
call out services to third parties as requiredcdsl hardware vendors et cetera.

So in substance and in detail | submit that rokesdwot enter the arena of the
tasks caught by the relevant eligibility rule. &g the Commission has questions
about those two roles, | will move on. Now if tBemmission could have a look
at exhibit M3 which is the statement of Mr Gre&uo you have that
Commissioner?

THE COMMISSIONER: Yes.

MR MEEHAN: | can be a little more brief in relafi to this. You will see in
paragraph 3 that the enterprise service managemattes proactive and
reactive management processes but dealing witdents that arise for customers
of IBM who have outsourced certain information teclogy functions. By
incidents he’s talking about component or procesares in the systems that

IBM manager. Now it's only the reactive procesthet are provided from the
flight deck. The proactive processes are provigedmployees or others who do
not work at the flight deck.

Coming to the nub of the role in paragraph 6, Me&rsays that it is to keep an
eye on incidents that affect IBM’s ability to dedivservices.

The ESM is ultimately responsible for ensuringdecits are resolved by
coordinating work by various people with speciasikills to manage and
resolve the incident.

So it's a coordinating role. He says in paragraphey are not constrained by
service line, they will work across the whole ongation to mobilise resources.
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The ESM does not fix or repair anything himselherself. The remedial work
in fixing an application that's not functioning performed by support teams
and contract workers not the ESM.

The ESM doesn’t write code, and then in paragrapMi Greer indicates that the
ESM only gets involved in limited circumstancesttisavhen an incident falls
outside a severity limit. In 14, 15 he deals vitw incidents are raised. 15 part
of the role is to maintain awareness of what isio@eg across various systems,
this can occur formally and informally, talkingather people and the like. Then
situation management this is a further illustratidhe coordinating nature of the
role. The ESM will determine which streams neebdanitiated to resolve to
solve the problem. He means by that what teamdwiput together and there’ll
be a conference call and expertise will be mustanetithe like.

The ESM does not go into the system himself te sloévproblem. They don’t
have access to the client systems.

Now | think | can pause there and say that this i®hery far removed from the
type of role that could in any way come within thiées. There is no connection
here with any business equipment. It's primanuBis coordinating expertise to
respond to problems, team management. | noticértteeCommissioner I've
probably got another half an hour.

THE COMMISSIONER: Can we keep going?

MR MEEHAN: If it pleases the Commission. Carskdahe Commission to go
to exhibit M2 which is the statement of Kaylene titar Ms Harris deals with the
service restoration management team which is otieecdireas for which she is
responsible. She says in paragraph 3 it's mad# aphumber of customer
specific sub teams and she’s observed the worlomeed there. In 4:

It's a team responsible for ensuring that majoridents affecting customers at
IBM are resolved efficiently and effectively whieeytare reported.

She says:

Major incidents are reported by customers, IBM agpks, or tickets raised
by an automated process.

She then identifies the scope of what a major gmiagnight involve and that can
extend to hardware, software, subsystems, apmitstcabling or a combination.
She says the team provides support for betweem&®@ customers, as well as
internally to IBM in maintaining its own systemhd&n moving forward to the

role and responsibilities there is a job descripianexed which I'll come to.

She says all of the SRM's — these are the seres®rmation mangers, do the same
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type of work, within their customer specific tean®&e role is to ensure that
service is restored to a customer of IBM when aomiaicident occurs and they
are responsible for overseeing that major incidérasaffect the services that
IBM delivers to its customers are resolved effithgand effectively.

Now she then deals with how severity is graded bloin’'t need to trouble the
Commission with that. Can | move forward to pasgdr 15:

SRM'’s are not responsible for fixing any SEV1 aB¥5incidents themselves.
It is the role of the help desk to assign ticketthe appropriate resolver
group. Then the SRM’s need to ensure that SEVE&WM? tickets are
actioned by the resolver groups within the appraf@ifocus. Resolver groups
who are assigned SEV1 or SEV2 tickets includexamgle, network
specialists, service specialists and security ssts.

They can include IBM employees or contractors odtparty vendors. So it's
not a role that is involved in fixing problems acidents themselves. It is a role
of overseeing the attention that IBM gives to reymeg incidents which involves
resolver groups and can include third party expertiln 16 the evidence deals
with what physical tasks are undertaken by the SRHtey are required to
monitor their dashboard. That | think has beetiegaefined in paragraph 13 on
their computer monitors, they have a dashboardf@yre required to monitor
that and they sort through the SEV tickets as #ppear in order to prioritise
their workloads and they work on multiple ticket®ace.

In her words she describes the job as the singig pbcontact when an incident
occurs. So there is an interface there for trentlor for IBM internally when
there is an incident meeting the severity qualiéied this role is concerned with
being that interface and making sure the appraprisdolver group is actually
doing what it's charged with doing. Physicallyréis liaison by telephones with
account teams within IBM and with customers theneseLintil the incident is
resolved. The SRMs keep an eye on the progretbomsé tickets to make sure the
problems are resolved quickly and to meet the senével expectations of the
customer.

Then it appears there’s a role in 19 in interactingnaking the interaction
between resolver groups happen appropriately. SR80 instigate paging to
resolver groups to account teams and others. Agmirone — it is a role that is
not concerned with fixing the problem with systemsequipment itself it is one
of being an interface ensuring the resolver greugctively working on the
incident and managing the relationship betweendkelver group and others. If
the Commission goes to the annexure page H1, ysedlon the first page the
position concept and in the second dot point:

The SRM leads activities related to restoring serfollowing the occurrence
of a major incident and takes a leading role inwmgy that high impact
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complex problems affecting IBM’s clients are drivemestoration in the most
efficient and effective manner.

The duties and responsibilities are set out oméhe page. You will see under
the first dot point the activities including ownlkeifs of the technical service
restoration plan, coordination of the restoratioticas, escalation and
communication. There’s planning, coordinating,teolfing the restoration,
acting as a centre of communication point, develggirong working
relationships, training and mentoring other teanmivers. | pause there we are
with respect, far removed from the type of role teaaught by the ASU
eligibility rules.

THE COMMISSIONER: Just on that page, the lastepdigese technical skills
that's some internal dos skill set competency basexsbmething is it?

MR MEEHAN: | can't answer that without instruatio They are skills not tasks
and not functions, that's stating the obvious. tThdairly full compass | think
deals with the full suite of activities that arafpemed by workers at the flight
deck and for the reasons that | have submitted nbtiese can properly in
accordance with the ordinary meaning of the wond$e eligibility rule, can be
caught by that rule. It would be stretching sigpaintly the ordinary meaning of
those words, servicing, repairing, maintaining,cturally altering or assembling
business equipment to say that the tasks perfobyedhy of these people marries
up with those.

THE COMMISSIONER: We don't have to keep sayingibess equipment,
because business equipment can include computegseaipheral equipment, so
the task for the Commission is whether you say,thdreany of those persons are
employed or are usually employed wholly or pamiythe servicing, repairing,
maintaining, or structurally altering, and or asbéng computers and peripheral
equipment, right?

MR MEEHAN: | missed the last bit I'm sorry.

THE COMMISSIONER: | just substituted computersl qeripheral equipment
for business equipment because it says, businegsneent shall be deemed to
include computers and peripheral equipment.

MR MEEHAN: Yes, but you wouldn’t substitute itdsuse it is not so confined,
but it includes as you're right to say it includesnputers and peripheral
equipment, but the - - -

THE COMMISSIONER: Well I've heard nothing of cas#yisters, or
accounting machines, or adding machines, or cdtmslaso | assume that’s what
you’re submitting. You're submitting to me that the evidence none of the
employees are employed, or usually employed, wlarllyartly in the servicing,
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repairing, maintaining, structurally altering andagsembling computers and
peripheral equipment.

MR MEEHAN: Or any business equipment.

THE COMMISSIONER: Or any business equipment.

MR MEEHAN: Yes, that's what | say you’re not -glis not limited, business
equipment is not limited by - - -

THE COMMISSIONER: | see, yes, include, yes I'nirgo

MR MEEHAN: Yes inclusive. But | do submit thaben the Commission
comes to construing what business equipment means/guld have regard to
the inclusive types of equipment so - - -

THE COMMISSIONER: | guess I'm trying to get yaurespond to, or partly,
because a number of times sometimes the evideisdedem primarily, primary or
something and you've used that term yourself inimgkubmissions. This says
wholly or partly, it doesn't just end, it doesn&ysand will in the prime or in the
main, it talks about or partly.

MR MEEHAN: | respectfully agree Commissioner wewill make the
submission in the clearest form | can — we subingit hone of the tasks that are
described in the evidence in any way involve whethiee wholly or partly, the
types of work in relation to business equipmentiuding computers and
peripheral equipment as defined in the rules.

THE COMMISSIONER: Yes, | understand your subnussi

MR MEEHAN: Now unless the Commission has anyHertquestions, they are
my submissions. If the Commission were againgtrusligibility we don’t press
any other grounds of objection to the applicatiabds | earlier submitted with
respect this question goes to jurisdiction. If @@mmission is with us on our
submissions about eligibility the conclusion in negpectful submission must be
that this application for the secret ballot ordas Imot been competently made.

THE COMMISSIONER: Thank you Mr Meehan. Mr Harngsthere anything
that’s been raised in those submissions limitettiab, that you want to say in
making any submissions?

MR HARRIS: Just to reiterate - - -
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THE COMMISSIONER: No, | don’t want to hear a rapd just want to hear is
there anything new that'’s all in respect of what haen said.

PN968
MR HARRIS: | suppose just to emphasise we’'ve th@alot about what the role
of the infrastructure operator isn’t. | think thhe evidence that was provided
particularly by Mr Grassie in cross-examinatiorigates the specific tasks that
the infrastructure operators perform. It couldddesn to come within the
eligibility criteria rules.

PN969
THE COMMISSIONER: I'm sorry if before | just watd acknowledge that you
did say to me rule 5 (b) 5, but the thing got ceefiibecause what was attached to
your witness’ submission was Ab.

PN970
MR HARRIS: Yes.

PN971
THE COMMISSIONER: Anything further?

PN972
MR HARRIS: No those are the submissions.

PN973
THE COMMISSIONER: Very well | propose to resemg decision.

<ADJOURNED ACCORDINGLY [1.25PM]
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